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Development Compliance &5 oo
Enforcement Policy

Legislation / local law Any legislation, regulations and local laws referred to in the City’s
requirements Register of Delegations, Authorisations and Appointments
relevant to Planning and Building compliance matters

Relevant delegations

Appointment of authorised and designated officers in accordance
with the City’s Register of Delegations, Authorisations and
Appointments

Related policy procedures and Director of Public Prosecutions Act 1991 — Statement of
documents Prosecution and Policy Guidelines (DPP Guidelines)
Other State Government Guidelines

Register of Delegations, Authorisations and Appointments
Administration Enforcement Procedure

Service Area Practice Notes

PURPOSE

To establish the process for administering compliance with the acts, regulations and local laws relevant to
Planning and Building compliance matters under the City of Vincent’s (City’s) control.

OBJECTIVES

In undertaking any enforcement action the City will consider the rights of the offender, the interests of the
community, the circumstances of each individual case and the risk associated with enforcement decisions.

The City will conduct its compliance and enforcement investigations and actions in a manner that is
impartial, fair and consistent. The City endeavours to emulate the approach outlined in the DPP Guidelines,
Court decisions and State Government guidelines. To ensure transparency and accountability, decision
making processes will be documented in accordance with the Administration Enforcement Procedure and
process mapping.

The City strongly supports affected parties genuinely attempting to resolve compliance matters directly with
one another. In most scenarios this will lead to a more timely, amicable and efficient resolution.

SCOPE

This Policy applies to the investigation and resolution of offences for breaches of acts, regulations and local
laws relevant to Planning and Building compliance matters.

Page | 1 SC3206 — D20/188645



POLICY

1. Investigation of alleged breaches
11 The City will investigate an alleged breach where:
(@) A customer has contacted the City in respect to it; or
(b) It relates to an activity that poses an unacceptable risk to the City or community; and/or

(© A monitoring observation has been made by an Authorised Officer which is considered to
pose an unacceptable risk or outcome to the community.

1.2 The City may utilise its discretion to not investigate an alleged breach, or may discontinue an
investigation if the alleged breach:

(@ Is assessed as ‘low’ in accordance with the City’s Risk Management Policy and does not
directly affect the health, safety or amenity of the Customer;

(b) Arises from the negotiation of a contract of sale of Property, where resolution of the breach
should be negotiated by the buying and selling parties;

(© Is unsubstantiated, vexatious or involves an ongoing neighbourhood dispute which the
parties could reasonably resolve;

(d) Is a civil matter (no prescribed legislation administered by local government) ;

(e) Is being managed by the offender submitting an application for existing unauthorised
development; or

) When enforcement proceedings are unlikely to be successful due to:

0] The time elapsing since the development was undertaken or statute of limitations
expiring; and/or

(ii) A lack of documentary evidence (such as plans/documents, reliable witnesses),
including if it is unclear who the offender is.

1.3 Where an alleged breach is raised by a Customer, for evidentiary and contact purposes the City
would normally request the complaint be made in writing, including:

@ Name, address and phone number or email address of the complainant;
(b) Address of the Property to which the complaint relates;

(© Details of the alleged breach; and

(d) Details of how the matter is affecting the Customer.

The City will advise the customer if they may be required to appear as a witness if prosecution is
determined to be the appropriate course of action.
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1.4 Complaints will be prioritised for investigation in the order set out below, based on an assessment of
the ‘Risk Classification Matrix’ as contained within the Risk Management Policy (Attachment)

(a) Any matter relating to a property that is considered to be a high risk;
(b) Any matter involving irreversible and permanent damage to a Heritage Building;

(© The seriousness/impact of the alleged breach or offence, consistent with legal requirements;
and

(d) All other alleged breaches will be processed in the order in which they arise.
2. Enforcement

2.1 Enforcement action often involves a range of options depending on the legislation which is being
applied, including:

e Taking no further action;

e Verbal direction;

e Written correspondence;

¢ Issue of infringement notice/s;

e |ssue of notices/orders/directives;
e Seeking an injunction; or

e Prosecution action.

2.2 The City would determine the most appropriate method of enforcement action through consideration
of the following principles:

@ Graduated response — this principle recognises that less severe enforcement options could
be utilised and tried first, before progressing to more severe enforcement options;

(b) Proportionate response — this is an assessment of the severity of the alleged breach which
should lead to more serious enforcement action being utilised to manage more severe
breaches or deliberate and/or repeated non-compliance;

(© Applications for existing unauthorised development may be invited if it is established there is
a reasonable prospect of Development and/or Building Approval being obtained;

(d) Discretion to allow the continuation of an existing unauthorised development while approval
is being obtained is to be assessed on a case by case basis. Factors for consideration are
to include:

0] Impact to neighbouring properties, public property or the community;

(ii) Consideration of the objectives of the City’s Public Health Plan; and

(iii) Reasonable prospect of Development and/or Building Approval being obtained,;
(e) Public interest assessment if there is a significant monetary penalty;

0] Consideration of mitigating or aggravating circumstances;
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2.3

3.1

3.2

4.1

4.2

9

(h)

(i)

Provision of legal advice received from the City’s legal representatives or precedence of
similar cases;

The prospects of conviction including prima facie evidence to prove the case beyond
reasonable doubt including but not limited to written or verbal admissions and witness
statements; and

An assessment against the City’s Risk Management Policy.

Prosecution proceedings may be discontinued where:

(@)
(b)
(c)
(d)
(e)

(f)
(9)

(h)

There is an error at law or in the charges;

There is a mistake of fact;

The alleged offender is deceased, cannot be located or is declared bankrupt;
The City’s legal advisors recommend this;

The age, state of physical health and/or mental health of the alleged offender is a
determining factor;

The Court has made comments which would support discontinuing the case;

There has been consultation with the defendant or their legal representatives to achieve a
suitable resolution, noting the City still has the discretion to continue the prosecution even if
steps towards compliance are made following commencement; or

It is not in the Public Interest to continue to pursue the charges.

Recovery of legal costs and penalties

The City will seek to recover its fair and reasonable costs in all matters where costs are recoverable,
either by consent or by order of the Court.

The City is unable to assist third parties in the recovery of legal costs.

Injunctions/Prosecution Appeals

The City may seek an injunction by a court for a breach of statute. The decision will be made at the
discretion of the Chief Executive Officer.

The decision to appeal a decision/penalty made by a court will be made at the discretion of the
Chief Executive Officer, based on the following factors:

(@)
(b)

The approach documented in the DPP Guidelines; and

At the recommendation of the City’s legal advisors.
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. ®2. C|TY OF VINCENT

DEFINITIONS

Authorised Officer means an employee of the City who has been appointed by Council, the CEO or the
CEO'’s delegate, pursuant to the Local Government Act 1995 or other legislation, to fulfil certain powers and
duties assigned under that legislation or local law to an “authorised officer” or “authorised person”.

Public Interest means:

Action and/or conduct which is for the good of society and for the well-being of its members. The
interest is therefore the interest of the public as distinct from the interest of an individual or individuals
(Reference: DPP v Smith [1991] 1 VR 63). In the local government context, it specifically relates to the
general function of the City to provide for the good governance of persons in its district (see

section 3.3(1) of the Local Government Act 1995); and

This definition of public interest was developed following consideration of the principles of ‘Evaluation
of the Public Interest’ as stated in the Director of Public Prosecutions Act 1991 — Statement of
Prosecution and Policy Guidelines.
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