ORDINARY COUNCIL MEETING AGENDA 13 DECEMBER 2022

9.5 LOCAL PLANNING POLIC Y: RESTRICTED PREMISES - SMOKING

Advertised Draft Local Planning Policy: Restricted Premises - Smoking
Summary of Submissions (Redacted)

Local Planning Policy: Restricted Premises - Smoking (Tracked)

Local Planning Policy: Restricted Premises - Smoking

Full Submissions (Redacted)

Attachments:

agrLONE

RECOMMENDATION:

That Council PROCEEDS with Local Planning Policy: Restricted Premises i Smoking, pursuant to
Clause 5 of Schedule 2 of the Planning and Development (Local Planning Schemes) Regulations
2015 at Attachment 4.

PURPOSE OF REPORT:

To present the outcome of community consultation and seek approval of the Local Planning Policy:
Restricted Premises i Smoking.

BACKGROUND:

At its 20 October 2020 Ordinary Council Meeting (OMC),Counc i | endorsed the Cityos
Plan 2020-2025 (PHP) which sets the framework for public health initiatives within the City for the next five
years.

Objectives within the PHP are guided by five public health pillars including:

1  Public Health Leadership - lead by example and influence public health commitment through leadership,
advocacy and engagement; and
1  Health Protection - deliver evidence-based health protection services and programs for the community.

d&educing smokingdwas established as a key priority, with the PHP outlining deliverables including
establishing and-Feexpaddowng Cé 8 o ktaedand feleral gpeemment t o
regarding smoking accessibility as well as incorporating this priority into any new City policy.

At the 18 May 2021 OMC, Council endorsed a Notice of Motion (NoM) that requested the Chief Executive
Officer (CEO) provide a report to Council outlining options for changes to the planning framework to list
smoking/cigar rooms, tobacconists, and other outlets whose primary purpose is the sale or use of tobacco or
tobacco-related products, as uses that are not permitted in future developments.

At the 12 October 2021 OMC, Council considered a report outlining these options and resolved to request

that the CEO prepare a new local planning policy to address provisions relating to Restricted Premises and
businesses whose primary means of trade are through the sale and consumption of tobacco products.
Council also requested the CEO consider the definiti
and Additional Site and Development Requirements for this land use as part of the next Local Planning

Scheme Review.

At its 23 August 2022 OMC, Council approved community consultation of the Local Planning Policy:
Restricted Premises i Smoking (Policy).

DETAILS:

I n accor danc e Camimunity ahdSeakeldldér Enyagement Policy, community consultation was
undertaken between 24 August and 24 October 2022 for the advertised Policy as at Attachment 1.

A total of nine submissions were received.

A summary of the submissions, associated administration comments and modifications to the Policy is at
Attachment 2.
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Summary of Submissions

Of the nine submissions received, seven were from organisations within the public health sector, and two
were public submissions. A comprehensive and considered submission was received from the Cancer
Council of Western Australia (CCWA), with a further four parties expressing strong support for this
submission.

The intent of the Policy and its alignment with State and Federal strategies was well received, with support
for the Policy unanimous across all submissions. Several parties commended the City on their efforts to
reduce the supply and use of tobacco and related products, tackle the normalisation of smoking and prioritise
public health.

While generally supportive of the Policy, one submission was concerned about the restricted trading hours of
Shisha Bars impacting the night-time economy within town centres.

Key considerations from CCWA and other submissions are summarised below:

Ambi gui ty ovhped heduwweaepgaensamd s mok e -rdatedipmmpl, e merrdt 96 moki ng

The Tobacco Products Control Act 2006 prohibits the sale of e-cigarettes or products designed to resemble
tobacco in Western Aust raareféremced ilthe Policyonould canstitutp &n illsghlo p s 6
activity for which development applications could not be accepted by the City.

The purpose of the Policy is to provide guidance on the determination of development applications for
Restricted Premises (Smoking). Development applications could only be accepted where the proposed
Restricted Premises (Smoking) does not involve the illegal sale of e-cigarettes or products designed to

resemble tobacco. AssuchthePol i cy has been modified to remove refere
be illegal and so could not be considered by the City. Applicable Western Australian State legislation by
which applications must comply is listed in the .6Rel at

There is ambiguity as t-oeWwheeteHder mph e magaretmsd The PolickHasl g s e
beenmodi fi ed to i ncl Bohekingrélaged dnpldmenmtsbt aad Bpecodfic exampl es
includes.

Attachment 3 highlights modifications that were made as an outcome of community consultation, as
reflected in the updated Policy at Attachment 4.

Sensitive uses

To further limit exposure of smoking related uses to groups disproportionately affected by tobacco and
tobacco-related products it was recommended to expand the list of sensitive uses by which smoking-related
uses are restricted from operating.

Further to this was the suggestion of setting a minimum distance by which smoking-related uses are
prohibited from operating.

Modification to include these changes would constitute a significant change requiring further advertisement
and consultation of the Policy or community review as per Clause 5 of Schedule 2 of the Planning and
Development (Local Planning Schemes) Regulations 2015.

Any future Policy changes would be required to be based upon amenity impacts to adjoining and adjacent
sensitive uses, as a well-tested and strong planning basis is required for inclusion in a local planning policy.
These public health related provisions suggested by the public health bodies would be considered as part of
the review of the Local Planning Scheme No. 2.

CONSULTATION/ADVERTI SING:

The advertised Policy was published on the City of Vincent website, social media channels and through the
following public notices:

1  Vincent Reporter i 30 August 2022;
1  Perth Voice i 3 September 2022; and
1  City of Vincent Administration and Library and Local History Centre notice boards.
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LEGAL/POLICY:

Planning and Development Act 2005;

Planning and Development (Local Planning Schemes) Regulations 2015;
Tobacco Products Control Act 2006;

Tobacco Products Control Act Regulations 2006;

Medicines and Poisons Act 2014;

Liquor License Control Act 1988;

City of Vincent Public Health Plan 20207 2025;

City of Vincent Waste Strategy 2018 1 2023; and

City of Vincent Local Government Property Local Law 2021.

=A =4 =4 -4 -84 -84

RISK MANAGEMENT IMPLI CATIONS

Low: Council approving the Policy is low risk.

STRATEGIC IMPLICATIO NS:

This is i n ke e pStrategic @minunity Plane2018-2028y 6 s

Enhanced Environment

We have minimised our impact on the environment.

Thriving Places

Our town centres and gathering spaces are safe, easy to use and attractive places where pedestrians have
priority.

Sensitive Design

Our planning framework supports quality design, sustainable urban built form and is responsive to our
community and local context.

Innovative and Accountable

We are open and accountable to an engaged community.
SUSTAINABILITY IMPLI CATIONS:

This is in keeping with the following key sustainability outcomes of the Ci t y 06 anabfEsvironment
Strategy 2019-2024.

Waste Reduction

The Policy is likely to contribute to a reduction in the environmental impact of cigarette butts and e-cigarette
waste.

PUBLIC HEALTH IMPLIC ATIONS:

This is in keeping with the f ol | dPudlicHgaltlpRlan 2020i2026: heal t h
Reduced smoking

FINANCIAL/BUDGET IMP LICATIONS:

Nil.
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LOCAL PLANNING POLICY: RESTRICTED %,
N

PREMISES — SMOKING

A

This Policy has been prepared under the provisions of Schedule 2,
Part 2 and 3 of the Planning and Development (Local Planning
Schemes) Reguiations 2015.

Legislation / local law
requirements

16.1.1 Determination of various applications for development

Relevant delegations approval under the City’s Local Planning Scheme.

Tobacco Products Control Act (2006)

Tobacco Products Control Act Regulations (2006)
Liquor Licence Control Act (1988)

City of Vincent Public Health Plan (2020 - 2025)

PRELIMINARY

Related policies, procedures
and supporting documentation

INTRODUCTION

Tobacco smoking has significant detrimental impacts to the health and well-being of the community, both
directly from the persons who are active smokers and indirectly from those who suffer the effects of
environmental, or ‘second hand’, tobacco smoke.

Smoking is a leading cause of preventable death and disease in Australia and there is no safe level of
exposure to second-hand smoke as all exposure carries risk. Within the City of Vincent's Public Health Plan
(2020-2025), a priority health outcome is ‘Reduced smoking’ focusing on prioritising and embedding public
health principles into City polices and planning processes.

A reduction in the sale and consumption of tobacco and tobacco related products could encourage smoking
cessation, reduce relapse for smokers who have quit and prevent uptake of smoking by young people
within the community.

Federal and State legislation governs matters such as packaging and advertising for premises whose
primary function is the sale or consumption of tobacco and tobacco related products. Local government is
responsible for tailoring its local planning framework to guide the assessment of these types of businesses.

PURPOSE

The purpose of this policy is to provide guidance on the exercise of discretion on the operations and
location of businesses whose primary purpose is the sale of smoking implements or consumption of
tobacco and tobacco related products on site.

OBJECTIVES

This policy seeks to:

1. Reduce the number of businesses whose primary purpose is the consumption of tobacco and other
products to be used for smoking;

2. Reduce the promotion of tobacco and smoking within the City;

3 Ensure that any businesses whose primary purpose is the sale of tobacco and other products to be
used for smoking are located in such a manner that they would not negatively impact on the amenity
of the area, including the public realm and the surrounding existing land uses, by means of
associated emission of harmful smoke and/or vapours, noise, adour or anti-social behaviour;

Page| 10f3 CM D22/40864
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LOCAL PLANNING POLICY: RESTRICTED %,
PREMISES — SMOKING L

4.  Ensure business and advertising signs do not promote the sale of tobacco and other products to be
used for smoking, smoking implements or the consumption of tobacco or smoking on site; and

5.  Ensure businesses that include the sale or consumption of tobacco and other products to be used for
smoking maintain an active and engaging street frontage by means of clear sight lines and visual
surveillance between the street and the business.

SCOPE

The provisions of this policy apply to uses whose primary purpose is the sale of tobacco, smoking
implements or consumption of tobacco and tobacco related products on site.

This policy does not apply where ‘Restricted Premises’ or ‘Shop’ uses are exempt from the need to obtain
development approval in accordance with the City’s Local Planning Scheme No. 2.

POLICY PROVISIONS
DEFINITIONS

Restricted Premises (Smoking) means is a '‘Restricted premises’, as defined by Local Planning Scheme
No. 2, used for the sale by retail or wholesale, or the offer for hire, loan or exchange, or the exhibition,
display or delivery of smoking-related implements. These may include:

a) Vape and smoke shops.

Shop (Tobacco) means a ‘Shop’, as defined by Local Planning Scheme No. 2, whose primary purpose is
the sale by retail of tobacco products. These may include, though are not limited to:

a) Tobacco Shops; and
b)  Tobacconists.

Smoking Premises means any premises whose primary purpose is the consumption of tobacco and other
products to be used for smoking. These include:

a) ‘Shisha’ bars; and
b)  Cigar Lounges.

POLICY

1.  General Requirements

1.1 Restricted Premises — Smoking, Shop (Tobacco) and Smoking Premises uses will only be permitted
where they are not adjoining or adjacent to residential or accommodation uses (whether temporary or
permanent), home based businesses, child care premises, educational establishments, family day
care, consulting rooms, medical centres, offices, places of worship, reception centres,
restaurants/cafes under the City's operative local planning scheme and where the proposed
development (lot) is not an adjoining property to the following Local Planning Scheme and
Metropolitan Region Scheme reserves;

e  Public Purpose;
e Public Open Space;
e Parks and Recreation.

Page | 20f 3 CM D22/40864
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LOCAL PLANNING POLICY: RESTRICTED ~ +%,
PREMISES — SMOKING 4

1.2 Restricted Premises — Smoking and Shop (Tobacco) uses will only be permitted where they are not
on the ground floor of a premises.

1.3 Products for sale or use are not to be directly displayed or visible from the street.
2. Signage

2.1 Restricted Premises — Smoking and Smoking Premises Uses must comply with the City’s Local
Planning Policy - Signs and Advertising.

3. Business Operations

3.1 Restricted Premises — (Smoking), Shop (Tobacco) and Smoking Premises uses are limited to the
hours of 7:00am to 10:00pm Monday to Saturday and between the hours of 9:00am to 10:00pm on a
Sunday and public holidays.

3.2 A detailed Management Plan is required for Smoking Premises or other premises whose business
primarily involves the consumption of tobacco on site. The Management Plan is to be submitted as
part of a development application and is to address the following:

* Noise control and management, including the provision of an acoustic assessment prepared by
an Acoustic Consultant/Engineer with relevant qualifications and experience;

The number of patrons;

Car parking and parking management;

Hours of operation;

Patron and anti-social behaviour;

Complaints management procedures;

Rubbish collection and disposal; and

Odour and air quality management assessment.

4. Compliance with other legislation

4.1 Any application which includes the sale and consumption of tobacco is to comply with any other
relevant legislation including the Tobacco Products Control Act (2006), Tobacco Products Control Act
Regulations (2006) and Liquor Licence Control Act (1988).

OFFICE USE ONLY

Responsible Officer Manager Policy & Place
Initial Council Adoption DD/MMIYYYY
Previous Title N/A

Reviewed /| Amended DD/MMYYYY

Next Review Date MM/YYYY

Page | 30f 3 CM D22/40864

Item 9.5- Attachment 1 Page 6



ORDINARY COUNCIL MEETING

13 DECEMBER 2022

Attachment 2. Summary of Submissions - Draft Local Planning Policy: Restricted Premises — Smoking

under the Local Planning
Scheme No. 2 (LPS2) and the
exercise of that discretion.

1 1.1 | Submitter One welcomes and | Submitter The City of Vincent (City) would like to thank | No modification.
is supportive of the intent of the | One the Submitter One for their time and
Draft Local Planning Policy: comprehensive response taken in their
Restricted Premises — Smoking response to the draft Policy and welcomes
(Policy). They strongly the opportunity to working with them in
advocate for the integration of addressing the reduction of smoking and
public health considerations related issues within the community.
into planning frameworks and
suggest that once finalised, the
Policy could set a precedent for
this is planning in local
government.
Discretion

1.2 | Submitter One raises concern | Submitter The purpose of the Policy is 1o provide No modification.
that by ‘providing guidance on | One guidance on the determination of
the exercise of discretion’, development applications for Restricted
development applications may Premises. The Policy is the tool to guide the
comply with the Policy despite application of discretion. As per the Planning
having potential grounds for and Development (Local Planning Schemes)
refusal. They suggest this be Reguiations 2015 (Regulations), due regard
clarified by stating that while is to be given to Local Planning Policies.
due regard is to be given to the
Palicy, it does not replace the
discretion of the decision-
maker.

13 It is also suggested that Submitter As above. No modification.
information be included inthe | One
Policy regarding how the
assessment criteria in the
Palicy relates to discretion

Item 9.5- Attachment 2
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Definition of ‘Restricted premises’

1.4 | Consideration should be given | Submitter The Regulations, provide model definitions The ‘Definition’ section of the Policy is
to the amendment of the One which have been used in the City's LPS2. propesed to be amended as follows:
definition of 'Restricted The Policy definition is proposed to be
premises’ in the LPS2, as there expanded to provide guidance as to what is The following definition is not
is ambiguity as to whether the considered ‘smoking-related implements’ in fined in nni
term ‘smoking-related line with WA legislation. Vi nt (Local Plannin
implements’ includes e- Requlations 2015 and is
cigarettes and related products provided to guide the application of
which could further complicate discretion.
this definition in the Policy.

Smoking-related Implements
means any smoking implement
which may be used for smoking
tobacco or tobacco-related

These include:
a rette rs;
b) cigarette rolling machines;
c) pipes; and
d) other things designed to be
used in the process of
smoking a tobacco product or
preparing a tobacco product for
smoking.

15 Reference to ‘vape and smoke | Submitter Submitter Two submitted a response to the | The ‘Related policies, procedures and
shops’ in the Policy is One draft Policy in which Western Australian supporting documentation’ section of
recommended to be clarified (WA) legislation prohibiting the sale of e- the Policy is proposed to be amended
with Submitter Two to cigarette devices and nicotine vaping as follows:
determine if they would products by tobacco or general retailers was
constitute an illegal use for discussed. Reference to the term ‘vape and Tobacco Products Control Act
which development vape shops' was further clarified with 2006
applications should be refused. Submitter Two directly and the Policy is Tobacco Products Control Aet

recommended to be modified to reference Regulations 2006
Medicines and Poisons Act 2014, As all Medicines and Poisons Act 2014
relevant state and federal legislation is Liquor Licence Control Act 1988

Item 9.5- Attachment 2
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assumed to be adhered to, it is not City of Vincent Public Health Plan
necessary to remove these references. 2020 - 2025
City of Vincent Waste Strateqy
2018 — 2023
City of Vincent Local Government
Property Locallow 2021 |
1.6 | Submitter One recommends Submitter One of the key priorities outlined in the City's | No modification.
that consideration be given to One Public Health Plan 2020-2025 (PHP) is the
the extension of the sensitive delivery of evidence-based health protection
uses set out in clause 1.1 of services and programs for the community in
the Policy to further limit the relation to smoking. A key deliverable of this
exposure of smoking related is Objective 18.4 ~ to advocate for reduced
uses to groups exposure to tobacco advertising, marketing,
disproportionately affected by promotion and sponsorship. Along with the
tobacco and tobacco related City's Smoke-Free Town Centres, this Policy
products. is a crucial step in achieving the PHP's
They suggest expanding the
uses outlined in the Policy to Inclusion of all of the sensitive uses as
include (but not be limited to): suggested by Submitter One is deemed to
be a significant modification, thus requiring
- Betting agency; further advertising and consultation as per
- Cinemal/Theatre; clause 4 of Schedule 2 of the Planning and
- Corrective institution; Development (Local Planning Schemes)
- Funeral parlour, Regulations 2015. To avoid delays in the
- Fast food outlet; adoption of this Policy, it is recommended
- Lunch bar; that these uses are included in an
- Market; amendment to the Policy.
- Recreation — private,
Future review of this Policy, and of the LPS2
will consider further restrictions in line with
the PHP.
17 It is also recommended that Submitter Imposing a set distance restricting smoking- | No modification.
smoking-related uses be One related uses from operating in relation to
restricted within a stated

Item 9.5- Attachment 2
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distance of the sensitive uses
set out in clause 1.1 (for
example by 500-metres), By
broadening the restrictions to
that outside of solely adjoining
or adjacent sensitive uses, the
public health and amenity
benefits would be strengthened
within the City and wouid be
supported by Submitter One.

sensitive uses further strengthens the
objectives outlined in the PHP,

Research has found that children and
adolescents with frequent exposure to
tobacco advertising are 1.6 times more likely
to try smoking and 1.3 times more likely to
smoke in the future (Robertson et al. 2016).
International studies have recommended
adopting a 500-metre zoning prohibiting
tobacco retailers around educational
facilities, and a minimum of 100-metres of
exposure to tobacco advertising (Astuti et al.
2019). The distance of 500-meters has been
benchmarked using New Zealand based
public health protocols for outdoor
advertising near school zones (Mackay et al.
2017).

Modifying the Policy to include restrictions
surrounding schools would be significant and
require an additional advertisement and
consultation period as per clause 4 of
schedule 2 of the Planning and Development
(Local Planning Schemes) Regulations
2015. As such, no modifications are
recommended to avoid further delays in the
adoption of this Policy. As per this research
it is recommended that the Policy be
amended to include a radius of 500-metres
be applied to new development of smoking-
related uses around educational
eslablishments.

18

Submitter One supports the
City in addressing the
normalisation of tobacco use
and smoking by reducing the

Submitter
One

Noted.

No modification.

Item 9.5- Attachment 2
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visibility of smoking and related
uses,
Clause 1.3
1.9 | Itis recommended that the Submitter Reducing the exposure to tobacco It is recommended to modify clause
uses outlined in clause 1.3 are | One advertising, marketing, promotion and 1.3 of the Policy as follows:
clarified and specified. sponsorship is a key objective in the PHP
and would be further strengthened by Restricted Premises — (Smoking),
specifying the uses to which this Policy Shop (Tobacco) and Smoking
applies. Premises uses are not to directly
display products for sale or use-are
Hot 1o be-directly desplayed o nor
have them visible from the street.
Clause 3.1
1.10 | Submitter One supports limiting | Submitter Noted. No modification.
the hours of operation of One
smoking-related uses as it will
reduce the availability of
tobacco and related products,
further advancing public health
and wellbeing within the City of
Vincent.
Clause 3.2
1.11 | Submitter One supports the Submitter Noted. No modification.
requirement of a Management | One
Plan for development
applications relating to
Smoking Premises.
1.12 | There are concemns that the Submitter The Management Plan that must be No modification.
‘odour and air quality One provided with any development applications
assessment’ will not address relating to smoking- related uses is required
the risk of smoke to human to address odour and air quality
health. It is suggested that an management on the site. As per the
assessment of odour and air development assessment process,
quality by a suitably qualified applications not meeting this condition would
and experienced person be an be required to provide evidence to satisfy

Item 9.5- Attachment 2
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added requirement to the
Management Plan in Smoking
Premises’ development
applications.

this clause in order to be considered for
approval.

1.13

Itis further recommended that
development applications
address how any proposed
noise mitigation measures
would impact on the smoke
from the site and comply with
the Tobacco Products Control
Regulations 2006 (WA) in
relation to smoking in a public
enclosed space.

Submitter
One

The Management Plan is to include noise
control and management.

No modification.

Clause 4.1

Submitter One supports the
inclusion of clause 4.1 and
notes that it is not in the public

interest to approve an illegal
use.

Submitter
One

In reviewing this ciause, it is recommended
that the clause 4 be removed, as compliance
with all relevant state and federal legislation
is assumed.

It is recommended that the Policy be
modified to remove clause 4.1.

1.15

Clause 4.1 is suggested to be
reworded as follows:

“Any application within the
scope of this policy is to
comply with applicable
legislation.

This may inciude the Tobacco
Products Control Act 2006,
Tobacco Products Control
Reguiations 2006 and/or the
Liquor Control Act 1988."

Submitter
One

Noted.

As above.

Scheme Amendment

Item 9.5- Attachment 2
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1.16 | Itis suggested that the Submitter The City is reviewing the Local Planning No modification.
progression of a scheme One Scheme No. 2 and will consider further
amendment would be desirable restrictions in line with the PHP,
to further restrict the smoking-
related land uses within the The City appreciates the Submitter One’s
City. support and commitment to progress future
strengthening of smoking restrictions, and
Submitter One would be welcomes future discussions.
pleased to contribute to any
discussions and consultations
1o progress a scheme
amendment that further
restricts smoking-related land
uses within the City. _
21 The Submitter Two supports Submitter The City would like to thank Submitter Two No modification.
the principle of the Policy and Two for their time and consideration in response
supports the City of Vincent to the proposed Policy.
further restricting the sale and
use of tobacco through a
scheme amendment.
2.2 | Given that under the Tobacco | Submitter The City has provided guidance for the No modification.
Products Control Act 2006, Two development of Restricted Premises, There
smoking may be permitted in are many places in which smoking will still
up to 50% of an outdoor eating be allowed however the City does not have
area of liquor licenced suitable resources to implement a ban for
premises, it should not be only existing uses which also allow use of
premises with a primary tobacco-related products. This may be
purpose of consuming tobacco suitable at the time the PHP and the Local
or other products used for Planning Policy: Restricted Premises —
smoking which this Policy Smoking is reviewed.
relates to.
2.3 | The Policy should be in line Submitter The purpose of the Policy is to provide As per recommended modifications
with the Tobacco Products Two guidance on the determination of referred to at 1.5 and 1.15.

Control Act 2006 and
Medicines and Poisons Act
2014. Nicotine vaping products

development applications for Restricted
Premises. Applicable WA State legislation by
which applications must comply is listed

Item 9.5- Attachment 2
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can only be prescribed by a
registered medical practitioner
(or other authorised prescriber)
and may only be dispensed by
a registered pharmacy.

Products that are designed to
resemble tobacco products,
including e-cigarette devices
and their components, whether
or not they contain nicotine,
cannot be sold by tobacco or
general retailers’. As such, use
of the term ‘vape’ shop in the
definition of 'restricted
premises’ (smoking) should be
reconsidered.

under the ‘Related policies, procedures and
supporting documentation.

24 | Restrictions on the use (or Submitter The City's Local Government Property Local | No modification.
consumption) of e-cigarettes Two Law 2021 (LGP Local Law) prohibits
may be considered in the smoking in a smoke-free area.
Policy and should also be in
line with policy The LGP Local Law defines a smoke-free
recommendations which do not area as:
permit their use in any area
where smoking is restricted. a) An Activity Centre (as defined in the
State Planning Policy 4.2 — Activity
Centres for Perth and Peel);

b) A Public Open Space that is local
government property (recreation,
sport and nature spaces defined by
the Department of Local
Government, Sport and Cultural
Industries Public Open Space
Classification);

c) A thoroughfare (but does not include
vehicles within the thoroughfare)
adjacent to a business or facility

Item 9.5- Attachment 2
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where there is activity that caters for
children and/or young people; or

d) A thoroughfare (but does not include
vehicles within the thoroughfare)
adjacent to a business or facility
where trading with an outdoor eating
area as an extension of food
premises or licensed premises.

It also defines smoke and/or smoking as to:

a) smoke, hold or otherwise have
control over an ignited tobacco
product;

b) light a tobacco product; or

c) use an e-cigarette;

As such, a person must not smoke (including
e-cigarettes or ‘vaping’) in a smoke-free
area. The City's rangers have authority to
fine people if they smoke/vape in a smoke-
free area, however as the LGP Local Law is
for public property, it is not enforceable in
private spaces. Restricting the use of e-
cigarettes outside of this is captured within
State legislation as listed in the Policy.

25 The criterion of qualified Submitter As per the response to comment 1.12 of No modification.

persons when conducting Two Submitter One's submission above, the
odour and air quality Management Plan will address odour and air
management assessments management of development applications.
should be included as a part of Applications will not be considered for
the detailed Management approval unless the conditions are suitably
Plans required to be submitted met.
with development applications.

3 31 Strongly endorses Submitter Submitter Noted. No modification.
One’s submission. Three

Item 9.5- Attachment 2
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4 4.1 | Submitter Four are a strong Submitter Noted. The Policy is recommended to be The proposed Policy is recommended
supporter and advocate of the | Four medified to include the City's Waste Strategy | to be modified to include the City's
City's Smoke-Free Town in the related policies, procedures and Waste Strategy 2018 — 2023 in the
Centres, and welcome and supporting documentation. related policies, procedures and
support this Policy. They state supporting documentation section.
that the Policy is likely to
confribute to a reduction in the
environmental impact of
cigarette butts and e-cigarette
waste which aligns with the
City's Waste Strategy 2018-
2023. As such, this strategy
should be referenced as one of
the related policies, procedures
supporting and documentation.
5 5.1 Submitter Five strongly Submitter Noted. No modification.
endorses Submitter One’s Five
submission. They would be
keen to support considerations
to strengthen restrictions on
smoking and other nicotine
products such as e-cigarettes
through a scheme amendment.
6 6.1 Endorses Submitter One’s Submitter Six | Noted. No modification.
submission.
7 71 Endorses Submitter One’s Submitter Noted. No modification.
submission. Seven
8 8.1 Strongly supports the draft Submitter Noted. The intent of the Policy and other No modification.
Policy. Further suggests that all | Eight initiatives such as the City's Smoke-Free
applications for businesses Town Centres is to reduce smoking within
whose primary purpose is the the City. By restricting the sale and use of
consumption of tobacco and tobacco and tobacco-related products, the
tobacco-related products be City will demonstrate its commitment to limit
rejected. community exposure to second-hand smoke,
help change attitudes towards smoking and
improve health as per the objectives of the
PHP.

Item 9.5- Attachment 2
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9.1

Mostly supports the draft Policy
however would like the City to
reconsider the restricted
trading hours for smoking
premises. Notes that while
never having been a smoker,
the presence of Shisha Bars
adds to the night-time economy
and does not believe that these
venues pose a potential for
anti-social behaviour as they
tend to be alcohol-free.

Submitter
Nine

As above.

No modification.

9.2

Consideration should however
be given for the requirement of
separate entry and exit points
to mitigate the impact of
second-hand smoke on
children and other patrons

Submitter
Nine

WA State legislation acts to reduce the
exposure of people to tobacco smoke. The
Tobacco Products Control Regulations 2006
prohibits smoking within 5-metres of a public
entrance and within 10-metres of the air
intake for an air conditioning unit which
mitigates the impact of second-hand smoke.

No modification.

Wording within the Policy

It is suggested that the word
‘consumption’ be replaced with
the word ‘use’ when used in
connection with tobacco to
reflect the severity of tobacco
use.

Submitter
One

Noted.

It is recommended that the Policy
wording be modified as follows:

It is recommended that the
word 'Uses’ is not capitalised in
clause 2.1.

Submitter
One

As above.

It is recommended that the Policy be
maodified as follows:

Restricted Premises — Smoking and
Smoking Premises Uuses must comply
with the City's Local Planning Policy —
Signs and Advertising.

1.19

Reference to legislation
throughout the Policy should

Submitter
One

As above.

It is recommended that the wording
and formatting be modified within the
Policy to reflect the correct use.

Item 9.5- Attachment 2
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be italicised, and the relevant
year should not be in brackets,

1.20 | Reference to the Liquor Submitter As above, It is recommended that the wording be
Licence Control Act (1998) One maodified as follows:
should read ‘Liguor Control Act ‘Liquor Control Act 1988,
1988".
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This Policy has been prepared under the provisions of Schedule 2,
Part 2 and 3 of the Planning and Development {Local Planning
Schemes} Regulations 2015.

Legislation / local law
requirements

16.1.1 Determination of various applications for development

Relevant delegations approval under the City’s Local Planning Scheme.

Tobacco Products Control Act 2006

Tobacco Products Control Regulations 2006

Medicines and Poisons Act 2014

Liguor Control Act 1988

City of Vincent Public Health Plan 2020 — 2025

City of Vincent Waste Strategy 2018 — 2023

City of Vincent Local Government Property Local Law 2021

Related policies, procedures
and supporting documentation

PRELIMINARY
| INTRODUCTION

| Tobacco smoking has significant detrimental impacts to the health and well-being of the community, both
directly from the persons who are active smokers and indirectly from those who suffer the effects of
environmental, or 'second-hand’, tobacco smoke.

Smoking is a leading cause of preventable death and disease in Australia and there is no safe level of
exposure to second-hand smoke as all exposure carries risk. Within the City of Vincent's Public Health Plan
2020-2025, a priority health outcome is ‘Reduced smoking’ focusing on prioritising and embedding public
health principles into City polices and planning processes.

A reduction in the sale and use of tobacco and tobacco-related products could encourage smoking
cessation, reduce relapse for smokers who have quit and prevent uptake of smoking by young people within
the community.

Federal and State legislation governs matters such as packaging and advertising for premises whose
primary function is the sale or use of tobacco and tobacco-related products. Local government is
responsible for tailoring its local planning framework to guide the assessment of these types of businesses.

PURPOSE
The purpose of this policy is to provide guidance on the exercise of discretion on the operations and location

of businesses whose primary purpose is the sale of smoking-related implements or the use of tobacco and
tobacco-related products on site.

OBJECTIVES

This policy seeks to:

1. Reduce the number of businesses whose primary purpose is the use of tobacco and other products to be
used for smoking;

2. Reduce the promotion of tobacco and smoking within the City;

Page | 1of 4 CM D22/40864
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Ensure that any businesses whose primary purpose is the sale of tobacco and other products to be
used for smoking are located in such a manner that they would not negatively impact on the amenity of
the area, including the public realm and the surrounding existing land uses, by means of associated
emission of harmful smoke and/or vapours, noise, odour or anti-social behaviour;

4. Ensure business and advertising signs do not promote the sale of tobacco and other products to be
used for smoking, smoking-related implements or the use of tobacco or smoking on site; and

5. Ensure businesses that include the sale or use of tobacco and other products to be used for smoking
maintain an active and engaging street frontage by means of clear sight lines and visual surveillance
between the street and the business.

SCOPE

The provisions of this policy apply to uses whose primary purpose is the sale of tobacco, smoking-related
implements or the use of tobacco and tobacco-related products on site.

This policy does not apply where ‘Restricted Premises’ or 'Shop’ uses are exempt from the need to obtain
development approval in accordance with the City's Local Planning Scheme No. 2.

POLICY PROVISIONS
DEFINITIONS

| Restricted Premises (Smoking) means a ‘Restricted premises’, as defined by Local Planning Scheme
No. 2, used for the sale by retail or wholesale, or the offer for hire, loan or exchange, or the exhibition,
display or delivery of smoking-related implements.

Shop (Tobacco) means a 'Shop’, as defined by Local Planning Scheme No. 2, whose primary purpose is
the sale by retail of tobacco products and/or smoking-related implements. These may include, though are
not limited to:

| a)  Tobacco Shops; and
b) Tobacconists.

Smoking Premises means any premises whose primary purpose is the use of tobacco and other products
to be used for smoking. These include:

‘ a) ‘Shisha’ bars; and
b) Cigar Lounges.

The following definition is not defined in the Planning and Development (Local Planning Scheme)
Regulations 2015 and is provided to guide the application of discretion.

Smoking-related Implements means any smoking implement which may be used for smoking tobacco or
tobacco-related products. These include:

a)  Cigarette papers;

b)  Cigarette rolling machines;

c) Pipes; and

d) Other things designed to be used in the process of smoking a tobacco product or preparing a tobacco
product for smoking.

Page | 2of 4 CM D22/40864
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POLICY

1.  General Requirements

1.1 Restricted Premises — Smoking, Shop (Tobacco) and Smoking Premises uses will only be considered

| where they are not adjoining or adjacent to residential-or-accemmedation—uses Home based
businesses, Child care premises, Educational establishments, Family day care, Consulting rooms,
Medical centres, Offices, Places of worship, Reception centres, Restaurants/cafes, Aged or dependent
persons_dwelling, Bed and Breakfast, Betting agency, Caretakers' dwelling, Cinemas / Theatre,
Corrective institution, Dwelling {grouped}, Dwelling {multiple), Dwelling {single house}, Fast food outlet,
Funeral parlour, Holiday Accommaodation, Hotel, Lunch bar, Market, Motel, Recreation — private
Residential building {(whether temporary or permanent), Serviced aparfment under the City’s operative
local planning scheme and where the proposed development (lot) is not an adjoining property to the
following Local Planning Scheme and Metropolitan Region Scheme reserves:
o Public Purpose;
o Public Open Space; and
o Parks and Recreation
| 1.2  Restricted Premises — Smoking uses will only be considered where they are not on the ground floor of a
premises.

1.3 Restricted Premises — (Smoking), Shop (Tobacco) and Smoking Premises uses must not directly
display products for sale or use, nor have them visible from the street.

2. Signage

2.1 Restricted Premises — Smoking and Smoking Premises uses must comply with the City's Local
Planning Policy — Signs and Advertising.

3. Business Operations

3.1 Restricted Premises — (Smoking), Shop (Tobacco) and Smoking Premises uses are limited to the
hours of 7:00am to 10:00pm Monday to Saturday and between the hours of 9:00am to 10:00pm on a
Sunday and public holidays.

3.2 A detailed Management Plan is required for Smoking Premises or other premises whose business
primarily involves the use of tobacco or tobacco-related products on site. The Management Plan is to
be submitted as part of a development application and is to address the following:

« Noise control and management, including the provision of an acoustic assessment prepared by an
Acoustic;
+ Consultant/Engineer with relevant qualifications and experience;
e The number of patrons;
e Car parking and parking management;
* Hours of operation;
+ Patron and anti-social behaviour;
e Complaints management procedures;
* Rubbish collection and disposal; and
¢ Odour and air quality management assessment.
Page | 30f4 CM D22/40864
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OFFICE USE ONLY

Responsible Officer Manager Policy & Place
Initial Council Adoption DD/MMMNYYYY
Previous Title MNfA

Reviewed /| Amended DD/MMYYYY

Next Review Date MMAYYYY

Page | 4 of 4 CM D22/40864

Item 9.5- Attachment 3 Page 22



ORDINARY COUNCIL MEETING 13 DECEMBER 2022

LOCAL PLANNING POLICY: RESTRICTED %, =~
PREMISES — SMOKING v d

This Policy has been prepared under the provisions of Schedule 2,
Part 2 and 3 of the Planning and Development (Local Planning
Schemes) Regulations 2015.

Legislation / local law
requirements

16.1.1 Determination of various applications for development

Relevant delegations approval under the City's Local Planning Scheme.

Tobacco Products Control Act 2006

Tobacco Products Control Regulations 2006

Medicines and Poisons Act 2014

Liquor Control Act 1988

City of Vincent Public Health Plan 2020 - 2025

City of Vincent Waste Strategy 2018 — 2023

City of Vincent Local Government Property Local Law 2021

Related policies, procedures
and supporting documentation

PRELIMINARY
INTRODUCTION

Tobacco smoking has significant detrimental impacts to the health and well-being of the community, both
directly from the persons who are active smokers and indirectly from those who suffer the effects of
environmental, or ‘second-hand’, tobacco smoke.

Smoking is a leading cause of preventable death and disease in Australia and there is no safe level of
exposure to second-hand smoke as all exposure carries risk. Within the City of Vincent's Public Health Plan
20202025, a priority health outcome is 'Reduced smoking’ focusing on prioritising and embedding public
health principles into City polices and planning processes.

A reduction in the sale and use of tobacco and tobacco-related products could encourage smoking
cessation, reduce relapse for smokers who have quit and prevent uptake of smoking by young people within
the community.

Federal and State legislation governs matters such as packaging and advertising for premises whose
primary function is the sale or use of tobacco and tobacco-related products. Local government is
responsible for tailoring its local planning framework to guide the assessment of these types of businesses.

PURPOSE
The purpose of this policy is to provide guidance on the exercise of discretion on the operations and location

of businesses whose primary purpose is the sale of smoking-related implements or the use of tobacco and
tobacco-related products on site.

OBJECTIVES

This policy seeks to:
1. Reduce the number of businesses whose primary purpose is the use of tobacco and other products to be

used for smoking;
2. Reduce the promotion of tobacco and smoking within the City;

Page | 1of4 CM D22/40864
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Ensure that any businesses whose primary purpose is the sale of tobacco and other products to be
used for smoking are located in such a manner that they would not negatively impact on the amenity of
the area, including the public realm and the surrounding existing land uses, by means of associated
emission of harmful smoke and/or vapours, noise, odour or anti-social behaviour;

4. Ensure business and advertising signs do not promote the sale of tobacco and other products to be
used for smoking, smoking-related implements or the use of tobacco or smoking on site; and

5. Ensure businesses that include the sale or use of tobacco and other products to be used for smoking
maintain an active and engaging street frontage by means of clear sight lines and visual surveillance
between the street and the business.

SCOPE

The provisions of this policy apply to uses whose primary purpose is the sale of tobacco, smoking-related
implements or the use of tobacco and tobacco-related products on site.

This policy does not apply where '‘Restricted Premises’ or ‘Shop’ uses are exempt from the need to obtain
development approval in accordance with the City's Local Planning Scheme No. 2,

POLICY PROVISIONS
DEFINITIONS

Restricted Premises (Smoking) means a 'Restricted premises’, as defined by Local Planning Scheme
No. 2, used for the sale by retail or wholesale, or the offer for hire, loan or exchange, or the exhibition,
display or delivery of smoking-related implements.

Shop (Tobacco) means a ‘Shop', as defined by Local Planning Scheme No. 2, whose primary purpose is
the sale by retail of tobacco products and/or smoking-related implements. These may include, though are
not limited to:

a) Tobacco Shops; and
b) Tobacconists.

Smoking Premises means any premises whose primary purpose is the use of tobacco and other products
to be used for smoking. These include:

a) ‘Shisha’ bars; and
b) Cigar Lounges.

The following definition is not defined in the Planning and Development (Local Planning Scheme)
Regulations 2015 and is provided to guide the application of discretion.

Smoking-related Implements means any smoking implement which may be used for smoking tobacco or
tobacco-related products. These include:

a)  Cigarette papers;
b)  Cigarette rolling machines;

c)  Pipes; and

d) Other things designed to be used in the process of smoking a tobacco product or preparing a tobacco
product for smoking.
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POLICY

LITY OF YVISCENT

1.  General Requirements

1.1 Restricted Premises — Smoking, Shop (Tobacco) and Smoking Premises uses will only be considered
where they are not adjoining or adjacent to Home based businesses, Child care premises, Educational
establishments, Family day care, Consulting rooms, Medical centres, Offices, Places of worship,
Reception centres, Restaurants/cafes, Aged or dependent persons dwelling, Bed and Breakfast,
Betting agency, Caretakers' dwelling, Cinemas / Theatre, Corrective institution, Dwelling (grouped),
Dwelling (multiple), Dwelling (single house), Fast food outlet, Funeral parlour, Holiday Accommodation,
Hotel, Lunch bar, Market, Motel, Recreation — private, Residential building (whether temporary or
permanent), Serviced apartment under the City's operative local planning scheme and where the
proposed development (lot) is not an adjoining property to the following Local Planning Scheme and
Metropolitan Region Scheme reserves:

o Public Purpose;
o Public Open Space; and
o Parks and Recreation

1.2  Restricted Premises — Smoking uses will only be considered where they are not on the ground floor of a
premises.

1.3 Restricted Premises — (Smoking), Shop (Tobacco) and Smoking Premises uses must not directly
display products for sale or use, nor have them visible from the street.

2. Signage

2.1 Restricted Premises — Smoking and Smoking Premises uses must comply with the City’s Local
Planning Policy — Signs and Advertising.

3. Business Operations

3.1 Restricted Premises — (Smoking), Shop (Tobacco) and Smoking Premises uses are limited to the
hours of 7:00am to 10:00pm Monday to Saturday and between the hours of 9:00am to 10:00pm on a
Sunday and public holidays.

3.2 A detailed Management Plan is required for Smoking Premises or other premises whose business
primarily involves the use of tobacco or tobacco-related products on site. The Management Plan is to
be submitted as part of a development application and is to address the following:

+ Noise control and management, including the provision of an acoustic assessment prepared by an
Acoustic;

Consultant/Engineer with relevant qualifications and experience;

The number of patrons;

Car parking and parking management;

Hours of operation;

Patron and anti-social behaviour;

Complaints management procedures;

Rubbish collection and disposal; and

Odour and air quality management assessment.
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Cancer

Council
WA

Strategic Planning Department
City of Vincent

PO Box 82

Leederville WA 6902

By emall: mail@vincent.wa.gov.au

Dear Strategic Planning Department
Proposed Local Planning Policy: Restricted Premises - Smoking

Please find attached Cancer Council WA's submission in respect of the City of Vincent's
proposed Local Planning Policy: Restricted Premises — Smoking (Proposed Policy).

As the peak nen-government cancer control organisation in Western Australia, Cancer Council
WA advises government and other bodies on practices and policies to help prevent, detect
and treat cancer. We develop, promote and contribute to policy and initiatives to reduce the
impact of cancer on the Australian community

Cancer Council WA is supportive of the intent of the Proposed Policy and commends the City
of Vincent for progressing this matter and showing leadership to advance the public health of
its community. Cancer Council WA’s submission is directed at further strengthening and
clarifying the Proposed Policy.

If any questions or comments arise during the review of this submission, please contact

I o I o

Thank you for your consideration of our submission. We look forward to reading the outcomes
of this consultation in due course.

Yours faithfully,

20 October 2022
420 Rood C ’
Funded by community donotions Cancer Council mA u @ConcerCount WA
C - /A
Calluson 13 11 20 Westen Austroin | o ooo00 4pyy | BB @CO0CNCouRC
cancerwa.asn.ou ABN: 15 190 821 581 F- 089212 4334 K3 @concetounciiwert i
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Cancer

Council
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Submission
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Cancer Council WA

Cancer Council Western Australia (Inc) (Cancer Council WA) welcomes the opportunity to provide
a submission as part of the consultation on the City of Vincent's Proposed Local Planning Policy:
Restricted Premises — Smoking (Proposed Policy).

Cancer Council WA is a leading health promotion charity in Western Australia (WA). Our vision is a
cancer-free future for all Western Australians and, over the last 60 years, we have strived to achieve
this vision through cancer research, advocacy, education, and support. We are highly regarded in
the community and work closely with a diverse range of stakeholders to help deliver outstanding,
client-centred customer service and health equity throughout our communities.

In the spirit of deepening relationships, Cancer Council WA acknowledge all the traditional
custodians and owners of country throughout Western Australia and recognise their continuing
connection to land, waters and community. We also pay our respect to their Elders and extend that
respect to all Aboriginal peoples living and working in this area.

Submission: City of Vincent Proposed Local Planning Policy: Restricted Premises - Smoking 3

Item 9.5- Attachment 5 Page 30



ORDINARY COUNCIL MEETING 13 DECEMBER 2022

1.Health impacts of tobacco (and similar
product) use

Use of tobacco products

The use of tobacco products, such as tobacco cigarettes, are universally known to cause and
contribute to significant risks of disease and death. Tobacco use is the leading cause of preventable
death and disease in Australia. In 2018, nearly 20,500 deaths (13% of all deaths) were attributed to
tobacco use’. These risks are magnified when tobacco is smoked socially because of the serious
harms associated with second-hand smoke?.

Cigars

Cigars are made of tobacco wrapped in tobacco leaf or material with added tobacco®. Cigar smoke
is at least as harmful as cigarette smoke (and may be more harmful)®. Cigar smoking has been
shown to increase the risk of a range of cancers as well as the risk of coronary heart disease, aortic
aneurysm and stroke®. Second-hand smoke from a lit cigar contains most of the harmful compounds
as cigarette smoke?,

Waterpipe smoking (also known as smoking ‘shisha')

As with other tobacco products, use of shisha poses significant health risks*. This practice is not safe
and is associated with many of the same risks as smoking cigarettes (and may be worse), including
direct negative health effects for users and serious second-hand smoke impacts for bystanders®.
Waterpipe smoking is significantly associated with lung cancer, oesophageal cancer, head and neck
cancers, respiratory iliness, low birthweight, periodontal disease, impaired lung function, respiratory
diseases, metabolic syndrome, poor mental health and the spreading of infectious diseases®.

Waterpipe smokers tend to smoke over a longer period than cigarette smokers, with a typical session
being between 45 minutes to an hour®. It has been estimated that during a session of waterpipe
smoking of an hour, a person would inhale more than 100 times the volume of smoke produced by
a single cigarette®. This exposes users to nicotine and other harmful substances such as carbon
monoxide and heavy metals contained in the smoke’*.

Waterpipe smoking can act as a gateway to cigarette initiation®. Waterpipe smoking emissions can
harm non-smokers in the same way second-hand tobacco smoking does, by generating high levels
of toxins into the surrounding air, putting bystanders at significant risk®.

In addition to the above health risks, there is documented evidence of acute health impacts (including
vomiting, syncopal episodes, carbon monoxide poisoning and burns) from waterpipe smoking™''.

Electronic cigarette use (also known as ‘e-cigarette use’ or ‘vaping')

The use of an e-cigarette device mimics the use of conventional cigarettes, and is increasing in the
community, and is most common among young people'?. E-cigarette use involves breathing in an
aerosol, usually containing nicotine (amongst other ingredients)'.

The most up-to-date comprehensive systematic review of the global evidence, undertaken recently
by The Australian National University (ANU), found':

« identified risks of e-cigarettes include addiction, intentional and unintentional
poisoning; acute nicotine toxicity, including seizures; burns and injuries; lung
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injury;
« less direct evidence indicates adverse effects of e-cigarettes on cardiovascular

health markers, including blood pressure and heart rate, lung function and
adolescent brain development and function; and

« there is strong evidence that non-smokers who use e-cigarettes are three times
as likely to go on to smoke combustible tobacco cigarettes as non-users,
supportive of a gateway effect.

According to a report of the US Surgeon General, exposure to nicotine during adolescence may
have long-term consequences for brain development, impacting learning, memory and attention, and
increasing the risk for rapid and lasting addiction and future use of other drugs'®.

Submission: City of Vincent Proposed Local Planning Policy: Restricted Premises - Smoking 5
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2.Legislative context

The Tobacco Products Control Act 2006 (WA) (TPC Act) and the Tobacco Products Controf
Regulations 2006 (TPC Regulations) are central parts of the legislative framework in respect of
tobacco control in WA.

The TPC Act is an Act to:
« prohibit the supply of tobacco products and smoking implements to young persons;
* regulate the sale and promotion of tobacco products;
« prohibit the sale of products that resemble tobacco products; and
« reduce the exposure of people to tobacco smoke from tobacco.
It provides a licensing scheme that requires retailers and wholesalers of tobacco products to be
licensed.

Shisha and cigar lounges

A licence to sell tobacco products under the TPC Act may mean that the sale of tobacco products
by the licensee will not be an offence (provided relevant legislation is complied with). It does not
however, authorise a premises to be used for the smoking of tobacco products. Indeed, these
matters are not part of the licensing process.

It should be noted that the Tobacco Products Control Regulations 2006 (TPC Regulations), prohibit
smoking in an “enclosed public place” (see regulation 10 of the TPC Regulations) and if a person
commits such an offence, the occupier of the enclosed public place also commits an offence (see
regulation 11 of the TPC Regulations). Further there are prohibitions on smoking near enclosed
public places including “within 5 m of a public entrance to the enclosed public place™ and "within 10
m of an air intake for air conditioning equipment that is in or on the enclosed public place™ (see
regulation 13A of the TPC Regulations).

A “public place” is defined in the TPC Act Glossary clause 1 as:

“a place or vehicle that —

(a) the public, or a section of the public, is entitled to use; or

(b) is open to, or is being used by, the public, or a section of the public,

whether on payment of money, by virtue of membership of a club or other body, by invitation, or otherwise”,

An enclosed public place is defined in regulation 8 (with reference to regulation 9) of the TPC
Regulations as follows:

“8. Enclosed public places

(1) A public place or a part of a public place that has the features mentioned in subregulations (2) and (3) is
an enclosed public place for the purposes of this Part.

(2) An enclosed public place is covered by a roof or a part of a roof.

(3) An enclosed public place is configured so that the total vertical surface area of the solid material in the
walls is more than 50% of the notional vertical surface area of the place as assessed in accordance with
regulation 9.

(4) The total vertical surface area of the solid material in the walls is to be assessed by —
(a) multiplying the following —

Submission: City of Vincent Proposed Local Planning Policy: Restricted Premises - Smoking 6
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(i) the length of each wall under the roof or the part of a roof plus the length of each wall and each section of
a wall that is 1 m or less beyond the perimeter of the roof or the part of a roof when measured horizontally from
the perimeter of the roof or the part of the roof;

(i) the actual height of the walls and wall sections mentioned in subparagraph (i);

and

(b) deducting the total vertical surface area of the open parts of the walls or wall sections mentioned in
paragraph (a)(i).

(5) The total vertical surface area of solid material in a wall is to be assessed as if each window, door or vertical
retractable covenng in or adjacent to the wall —

(a) is closed; and

(b) forms part of the wall.

(6) A place is not an enclosed public place for the purposes of this Part if it is covered by a roof or a part of a
roof and is bounded by only —

(a) one straight wall; or

(b) 2 straight walls that are set in an angle of 90 degrees or more.

(7) A part of a public place may be an enclosed public place even though —
(a) it is part of a public place that is not an enclosed public place; or
(b) it is part of another part of a public place that is not an enclosed public place.

9. Notional vertical surface area

(1) The notional vertical surface area of a public place is to be assessed by multiplying the following —
(a) the length of the perimeter of the roof, or the part of a roof, covering the public place;
(b) the average height of the roof, or the part of a roof, covering the public place.

(2) The notional vertical surface area of a part of a public place is to be assessed by multiplying the following

(a) the length of the perimeter of the roof, or the part of a roof, covering the part of the public place;
(b) the average height of the roof, or the part of a roof, covering the part of the public place.”

For further information please see Smoking restrictions in enclosed public places'® and Smoking and
selling shisha'.

E-cigarette products
The TPC Act also provides at section 106 that:
*A person must not sell any food, toy or other product that is not a tobacco product but is —

(a) designed to resemble a tobacco product or a package; or
(b) in packaging that is designed to resemble a fobacco product or a package.”

In the case of Hawkins v Van Heerden [2014] WASC 127 it was held that the e-cigarettes were
“designed to resemble” a tobacco product contrary to section 106 of the TPC Act (an appeal from
this decision was dismissed).

The Department of Health (WA) website'® states:

"It is illegal to sell, supply or possess an e-cigarette or any liquid that contains nicotine in Australia without a
doctor’s prescription. Nicotine is a dangerous poison, even in small quantities, and it is strictly regulated in WA
under the Medicines and Poisons Act 2014 (external site).

In Western Australia, products that are designed to resemble tobacco products, including e-cigarette devices
and their components, whether or not they contain nicotine, cannot be sold by tobacco or general retailers
under the Tobacco Products Control Act 2006 (external site).”
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For further information on e-cigarettes, please see Electronic cigarettes in Western Australia'™.

Cancer Council WA understands the TPC Act is currently under review, which may lead to a
strengthening of the legislation in due course.
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3.Local planning policy

The general function of a local planning policy (LPP) is not clearly articulated in the Planning and
Development (Local Planning Schemes) Regulations 2015 (PD(LPS) Regulations). Clause 3 of
Schedule 2 of the PD(LPS) Regulations provides however:

‘(1) The local government may prepare a local planning policy in respect of any matter related to the planning
and development of the Scheme area.

(2) A local planning policy —
(a) may apply generally or in respect of a particular class or classes of matters specified in the policy; and
(b) may apply to the whole of the Scheme area or to part or parts of the Scheme area specified in the policy.

(3) A local planning policy must be based on sound town planning principles and may address either strategic
or operational considerations in relation to the matters to which the policy applies.

(4) The iocal government may amend or repeal a local planning policy.

(5) In making a determination under this Scheme the local government must have regard fo each relevant local
planning policy to the extent that the policy is consistent with this Scheme.”

A LPP assists a local government with the guidance of discretion, such as where the application for
development approval is a discretionary use in a particular zone under the relevant planning scheme.
The procedure for making a LPP is set out in Schedule 2 of the PD(LPS) Regulations.

Further, in considering an application for development approval under clause 67(2) of Schedule 2 of
the PD(LPS) Regulations, the local government is to have due regard to the matters set out in that
clause to the extent that, in the opinion of the local government, those matters are relevant to the
development the subject of the application. A relevant matter set out under clause 67(2) of Schedule
2 of the PD(LPS) Regulations includes:

(g) any local planning policy for the Scheme area;.....

In Permanent Trustee Australia Ltd v City of Wanneroo (1994) 11 SR(WA) 1, it was held that the
weight to be given to a policy requires consideration of the following criteria:
e whether it is based on sound town planning principles;
whether it is a public, rather than a secret, policy;
whether it is a public policy conceived after considerable public discussion;
the length of time the policy has been in operation; and
whether it has been continuously applied.

In Caratti Holding Co Pty Ltd and City of Belmont [2021] WASAT 105 the following principles were
enunciated:

“Principles relating to the application of policy

62 The development of govemment policy quides the exercise of statutory discretion and has the benefit
of aiding consistency in decisionmaking: Re Drake and Minister for Immigration and Ethnic Affairs (No
2) (1979) 2 ALD 634 (Re Drake) at 644 (Brennan J). The existence of a policy is a factor to be taken
into consideration but it cannot replace the discretion of the decision-maker. A policy cannot be
inflexibly applied regardless of the merits of the particular case: Tah Land Pty Ltd v Western Austrahian
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Planning Commission [2009] WASC 196 at [37] citing Clive Elliott Jennings & Co Pty Ltd v Westem
Australian  Planning  Commission [2002] WASCA 276; (2002) 122 LGERA 433 (Clive  Elliot
Jennings) at [24][26] (Barker J).

63 The legal principles relevant to the application of policy are set out in Clive Eiliott Jennings at [25]-[26]
in which Barker J referred to Falc Pty Ltd v State Planning
Commission (1991) 5 WAR 522 and Re Drake, among other authorities:

25 Much has been written aboutthe use of policy in administrative
decision-making. Administrators do not act uniawfully in adopting policies to
structure their discretionary powers. Indeed, courts have accepted that it is
desirable that they should do so: British Oxygen Co Ltd v Minister of
Technology [1971] AC 610; R v Eastleigh Borough Council; ex parte Betls [1983]
2AC 613; Sawyer v Secretary to Department of Primary Industry (1998)
15 ALD 742. However, an administrator exercising discretionary power will be
found to have acted uitra vires if the discretion is exercised inflexibly, by
application of a policy without regard to the merits of a particular case, as the
decision in Falc Pty Ltd v Stafe Planning Commission (1991) 5§ WAR 522
iflustrates. This principle aside, the importance of the use of “policies” in the
exercise of discrefionary planning powers in Western Australia is well
recognised: see, eg, Hebe Pty Ltd v Metropolitan Region Planning
Authority (1981) 2 APAD 428.

26 A relevant policy, provided it is not ultra vires, may therefore be regarded as one
refevant consideration which the administrator is, effectively, bound to take into
account. In Drake v Minister for Immigration and Ethnic Affairs (1979) 24
ALR 577, the Full Federal Court held that the Administrative Appeals Tribunal is
entitled to treat Commonwealth government policy as a relevant factor in making
its decision, but is not entitled to abdicate its function of independently
considering and assessing the propriety of the policy. In Re Drake v Minister for
immigration and Ethnic Affairs (No 2) (1979) 2 ALD 634, Brennan J confirmed the
freedom of the Administrative Appeals Tribunal to apply or not apply the
policy. He noted, however, that departures from government policy would
be ‘cautious and sparing’, occuring only where there were ‘cogent
reasons” 644 - 5.

64 As stated by Pritchard J in Marshall v Metropolitan Redevelopment Authority [2015] WASC 226:

[1)f the exercise of discretion is to be an orderly one, the planning principles identified as
relevant to an application shouid not be lightly departed from without the demonstration
of a sound basis for doing so, which basis is itself grounded in planning law or principlef.]

65  In Land Alliance Pty Ltd and City of Belmont [2005] WASAT 100, the Tribunal adopted the criteria set
out in Permanent Trustee Australia Ltd v City of Wanneroo (1994) 11 SR (WA) 1 at [51] for
determining the weight to be given to a policy. The critena included whether the policy is public (as
opposed to secret) and conceived after considerable public discussion. The length of time that the
policy has been in operation and whether it has been continuously applied are also relevant criteria. In
the decision of Marsh and Commissioner of Police [2018] WASAT 139 at [27] and [39], the Tribunal
found that the weight attached to a policy may be influenced by the extent of public consultation that
preceded it and whether it onginated from a political or departmental process.”

The exercise of discretion should have regard to the underlying purposes of the instrument
empowering the decision-marker to exercise their discretion: Slusarczyk and City of Stirling [2008]
WASAT 194 at [41]. In Insitu Contemporary Design Pty Ltd v City of Geraldton-Greenough [2008]
WASAT 202 at [46], it was held that although a discretion under a local planning scheme can be
guided by an adopted planning policy, in order to guide the exercise of a discretion under a scheme,
the assessment criteria under a policy must relate to the discretion available under a scheme.
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4.The Proposed Policy

The introduction in the Proposed Policy provides (in part) that:

*Within the City of Vincent’s Public Health Plan (2020-2025), a priority heaith outcome is "Reduced smoking”™
focusing on prioritising and embedding public health principles into City policies and planning processes...

Federal and State legislation govems matters such as packaging and advertising for premises whose primary
function is the sale and consumption of tobacco and tobacco related products, Local government is responsible
for tailoring its local planning framework to guide the assessment of these types of businesses”.

The objectives of the Proposed Policy are stated to be:

“1. Reduce the number of businesses whose primary purpose is the consumption of tobacco and other
products to be used for smoking;

2. Reduce the promotion of tobacco and smoking within the City;

3. Ensure that any businesses whose primary purpose is the sale of tobacco and other products to be used
for smoking are located in such a manner that they would not negatively impact on the amenity of the area,
including the public realm and the surrounding existing land uses, by means of associated emission of harmful
smoke and/or vapours, noise, odour or anti-social behaviour;

4. Ensure business and advertising signs do not promote the sale of tobacco and other products to be used
for smoking, smoking implements or the consumption of tobacco or smoking on site; and

5. Ensure businesses that include the sale or consumption of tobacco and other products to be used for
smoking maintain an active and engaging street frontage by means of clear sight lines and visual surveilfance
between the street and the business”.

The Proposed Policy is proposed to apply as follows:

“The provisions of this policy apply to uses whose primary purpose is the sale of tobacco, smoking implements
or consumption of tobacco and tobacco related products on site.

This policy does not apply where ‘Restricted Premises' or ‘Shop' uses are exempt from the need to obtain
development approval in accordance with the City’s Local Planning Scheme No.2” (LPS2).

Consequently, the Proposed Policy is proposed to provide guidance for the exercise of discretion in
relation to development applications in respect of the following types of premises:

“Premises who sell smoking related implements and paraphemalia;

Premises who offer the consumption of tobacco products (including shisha bars) on site; and

Some shops that primary [sic] sell tobacco and tobacco products (not otherwise exempt from approval
under the City’s Local Planning Scheme)".'*

The City of Vincent's Ordinary Council Meeting Agenda for 23 August 2022, Item 9.7" further
explains the way in which the Proposed Policy is proposed to apply at pages 1-2:

"A premises whose primary purpose is the sale of tobacco products (Tobacco Shop or Tobacconist) would fall
under the definition of 'shop’, while a premises whose primary purpose is the sale of smoking-related products
or implements (Smoking Related Products Shop) would be defined as a ‘restricted premises’. It should be
noted that most businesses who sell tobacco in a retail format, including Tobacco Shop or Tobacconist,
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generally are not primarily based in the sale of tobacco products. These sales would often be ancillary to the

main products sold at the premises (i.e. newsagents, gift shops and convenience stores).

Under LPS2, both ‘shop’ and ‘restricted premises’ are permissible in all zones throughout Vincent.

‘Shop’ is permitted and exempt from the need for development approval in the commercial and centre zones
and so this policy would not apply to a Tobacco Shop or Tobacconist in commercial and centre zones, ‘Shop'
is a discretionary use in the residential and mixed-use zones and so a policy could apply to development
applications for a ‘Shop’ whose primary purpose is the sale of tobacco products in these locations.

‘Restricted premises’ is a discretionary use in all zones and so the policy could be applied to all development
applications for a Smoking-Related Products Shop.

Similarly, a premises whose primary purpose is the consumption of tobacco or smoking related products
(Smoking Premises) would likely not fall within any land use definition under LPS2 and so would be considered
a use not listed. The policy could also be applied to these land uses.”

The Proposed Policy appears to be proposed to apply as follows:

Nature
Premises

Proposed Policy

of the ' Definition in the
\

Proposed Policy
Requirements

Restrictions on
Proposed Policy
Application

(Smoking)

Restricted Premises | A “Restricted premises”,

| as defined by the Local
[ Planning Scheme No. 2
| used for the sale by
| retail or wholesale, or
| the offer for hire, loan or
| exchange, or the
exhibition, display or
delivery of smoking-
related implements.
These may include:

|a) Vape and smoke
| shops.

* Restrictions on
the location of
the  premises.
They will only be
permitted where
they are not
adjoining or
adjacent to the
use set out in
clause 1.1 of the
Proposed Policy.

e« Wil only be
permitted where
they are not on
the ground floor
of a premises.

¢ Products for sale
or use are not to
be directly
displayed or
visible from the
streetl.

e Must comply with
the City's Local
Planning Policy -
Signs and
Advertising.

e Limited to the
hours of 7:00am
to 10:00pm

Policy could apply

applications (as
Restricted
Premises is a
discretionary use
in all zones of the
LPS2).

Proposed

all these
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Monday to
Saturday  and
between the
hours of 9:00am
to 10:00pm on a
Sunday and
public holidays.
Any application
which includes
the sale and
consumption of
tobacco is to
comply with any
other relevant

legislation
including the
TPC Act, TPC
Regulations and
Liquor  Control
Act 1988.

Shop (Tobacco)

A "Shop", as defined by
| Local Planning Scheme
| No. 2, whose primary
| purpose is the sale by
|retail of  tobacco
| products. These may
[ include, though are not
| limited to:

a) Tobacco shops; and
| b) Tobacconists.

Restrictions on
the location of
the premises.
They will only be
permitted where
they are not
adjoining or
adjacent to the
uses set out in
clause 1.1 of the
Proposed Policy.
Will  only be
permitted where
they are not on
the ground floor
of a premises.
Products for sale
or use are not to
be directly
displayed or
visible from the
street.

Must comply with
the City's Local
Planning Policy -
Signs and
Advertising.
Limited to the
hours of 7:00am
to 10:00pm
Monday to

As “Shop" is a
discretionary use
in the residential
and mixed-use
zones under
LPS2, the
Proposed Policy
could apply to
development
applications for a
‘Shop' whose
primary purpose is
the sale of tobacco
products in these
locations.
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Saturday and
between the
hours of 9:00am
to 10:00pm on a
Sunday and
public holidays.
Any application
which includes
the sale and
consumption of
tobacco is to
comply with any
other  relevant
legislation

including the
TPC Act, TPC
Regulations and
Liquor  Controf
Act 1988.

Smoking Premises

| Any premises whose
_ primary purpose is the
| consumption of tobacco
| and other products to be
lused for smoking.
| These include:

| @) "Shisha™ bars; and
| b) Cigar lounges.

Restrictions on
the location of
the premises.
They will only be
permitted where
they are not
adjoining or
adjacent to the
uses set out in
clause 1.1 of the
Proposed Policy.
Products for sale
or use are not to
be directly
displayed or
visible from the
street.

Must comply with
the City's Local
Pianning Policy -
Signs and
Advertising.
Limited to the
hours of 7:00am
to 10:00pm
Monday to
Saturday  and
between the
hours of 9:00am
to 10:00pm on a
Sunday and
public holidays.

Use is not listed
under LPS2,
therefore the
Proposed Policy
could apply to
these
development
applications.

Submission: City of Vincent Proposed Local Planning Policy: Restricted Premises - Smoking

14

Item 9.5- Attachment 5

Page 41



ORDINARY COUNCIL MEETING 13 DECEMBER 2022

« A detailed
Management
Plan is required
in  accordance
with clause 3.2 of
the Proposed
Policy.

e Any application
which includes
the sale and
consumption of
tobacco s to
comply with any
other  relevant

legislation
including the
TPC Act, TPC

Regulations and
Liquor  Control
Act 1988.
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