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12.2 REPEAL OF LOCAL GOVE RNMENT PROPERTY LOCAL LAW 2008 AND APPRO VAL TO 

ADVERTISE LOCAL GOVE RNMENT PROPERTY LOCAL LAW 2021  

Attachments: 1. Submission on draft Local Law   
2. Local Government Property Local Law 2021 - Tracked Changes   
3. Local Government Property Local Law 2021    

  

RECOMMENDATION: 

That Council: 

1. RECOMMENCE the process of repealing the Local Government Property Local Law 2008 and 
adopting the Local Government Property Local Law 2021, pursuant to section 3.13 of the Local 
Government Act 1995; 

2. AUTHORISES the Chief Executive Officer to provide Statewide and local public notice in 
accordance with section 3.12(3) of the Local Government Act 1995, for a period of at least 6 
weeks, that:  

2.1 it is proposed to repeal the City of Vincent Local Government Property Local Law 2008 
and replace it with the City of Vincent Local Government Property Local Law 2021 at 
Attachment 3;  

2.2 the purpose of repealing the City of Vincent Local Government Property Local Law 2008 
and replacing it with the City of Vincent Local Government Property Local Law 2021 is to: 

2.2.1 increase the efficiency in the management of signs located on local government 
property; 

2.2.2 provide the City with a discretion to require a permit for the erection or display of 
an election sign on local government property; 

2.2.3 remove provisions regarding animals; 

2.2.4 assist with the management and regulation of security deposits and bank 
guarantees provided by developers constructing on private land; 

2.2.5 increase the deterrent for: 

(a) causing damage to local government property;  

(b) increasing the risk of public harm or harming fauna on local government 
property; and 

(c) using local government property for a commercial activity without a permit; 

2.2.6 increase the deterrent for offensive and indecent behaviour on local government 
property; 

2.2.7 increase the efficiency in the management (beautification) of verges; 

2.2.8 deter damage or removal of trees on verges, thoroughfares or local government 
property; 

2.2.9 prohibit and effectively deter the use of recording devices within change rooms; 

2.2.10 amend the local law in accordance with prior advice received from the Department 
of Local Government, Sport and Cultural Industries;  

2.2.11 make administrative modifications so that the local law aligns with common 
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practice and the Cityôs current objectives and processes; and 

2.2.12 provide the City with discretion to make a determination prescribing a local 
government property or thoroughfare as a smoke free area; 

2.3 the effect of the repeal and replacement of the City of Vincent Local Government 
Property Local Law 2008 with the City of Vincent Local Government Property Local Law 
2021 is that: 

2.3.1 conditions relating to when a sign permit will be required are now provided;  

2.3.2 election signs placed on local government property will now be governed by the 
proposed City of Vincent Election Signs Policy;  

2.3.3 provisions relating to animals will be incorporated into the proposed City of 
Vincent Animals Local Law; 

2.3.4 when and how the City may use security deposits or bank guarantees to rectify 
damage to local government property is regulated; 

2.3.5 increased penalties will apply for: 

(a) causing damage to local government property; 

(b) using local government property for a commercial activity without a permit; 

(c) taking, injuring or killing (or attempting to) any fauna on local government 
property; and 

(d) placing/draining offensive fluid or lighting a fire on a thoroughfare without a 
permit; 

2.3.6 increased penalties will apply for: 

(a) offensive behaviour in a toilet block or changeroom on local government 
property; 

(b) being indecently clothed on local government property; and 

(c) spitting on or within community facilities;  

2.3.7 the conditions relating to management (beautification) of verges, prescribed in the 
Cityôs relevant policy, are incorporated in the local law; 

2.3.8 increased penalties will apply for damage or removal of trees on verges, 
thoroughfares or local government property; 

2.3.9 the use of recording devices within change rooms is prohibited and an appropriate 
penalty is applicable; and 

2.3.10 amendments are incorporated in the local law in line with the Department of Local 
Government, Sport and Cultural Industries recommendations; 

2.3.11 administrative modifications are made to ensure the local law aligns with common 
practice and the Cityôs current objectives and processes; and 

2.3.12  the procedure for making a smoke free area determination is specified and a 
penalty for smoking in a smoke free area is applicable. 

3. NOTES that in accordance with Section 3.12(3)(b) of the Local Government Act 1995 a copy of 
the City of Vincent Local Government Property Local Law 2021 and the public notice will be 
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provided to the Minister for Local Government; and 

4. NOTES that any submissions received as a result of the public notice provided as set out in 
recommendation 2. above will be presented to Council for consideration.  

 

PURPOSE OF REPORT: 

To consider recommencing: 
 

¶ the repeal of Local Government Property Local Law 2008; and 
 

¶ the making of City of Vincent Local Government Property Local Law 2021 (2021 Local Law), 
 
in accordance with s 3.13 of the Local Government Act 1995 (Act). 

BACKGROUND:  

At the 21 July 2020 Council meeting, Council reviewed the draft Local Government Property Local Law 2020 
(2020 Local Law) and: 
 

¶ authorised the CEO providing Statewide and local public notice of the 2020 Local Law in accordance 
with s 3.12 of the Act for a period of at least 6 weeks; 

 

¶ noted that in accordance with s 3.12(3)(b) of the Act, a copy of the 2020 Local Law would be provided 
to the Minister for Local Government; and 

 

¶ noted that any submissions received as a result of the public notice, would be presented Council for 
consideration.  

 
The 2020 Local Law was advertised between 11 August and 1 October 2020 by way of publication: 
 

¶ on the Imagine Vincent website; 
 

¶ on the City of Vincent website; 
 

¶ on notice boards at the Cityôs Administration Centre and Library;  
 

¶ in the Perth Voice newspaper (Saturday, 15 August 2020); 
 

¶ in the Vincent Eastern Reporter (Thursday, 13 August 2020); and 
 

¶ in The West Australian Newspaper (Saturday, 15 August 2020). 

DETAILS:  

One person submitted a comment during the public notice period. A copy of the submission and 
Administrationôs response is at Attachment 1. No modifications are proposed as a result of this submission. 
  
In October 2020, the Department of Local Government, Sport and Cultural Industries (DLGSC) provided a 
number of minor grammatical and formatting comments and suggestions. All of the suggested changes have 
been made and included in the 2021 Local Law. 
 
At its 20 October 2020 Meeting, Council approved the adoption of the Public Health Plan 2020-2025 (PHP). 
A key objective within the PHP is to achieve óSmoke-free Town Centres by 2025ô, to reduce community 
exposure to environmental tobacco smoke. In response to the PHP, Administration has made substantive 
amendments to Part 1 (Preliminary) and Part 5 (Matters relating to particular local government property) of 
the 2020 Local Law to reflect the smoke free town centres objective of the PHP. It is these changes that 
trigger the requirement to recommence the making of the local law under section 3.13 of the Act. 
 
The City referred the proposed additions to DLGSC, who provided the following comments: 
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¶ In the past, local laws have been made to prohibit smoking on local government property and on 
public beaches vested under the control of a local government (refer to City of Joondalup local law ï 
see below summary).  

 

¶ The Parliamentôs Delegated Legislation Committee concluded that these local laws fell within the 
general power in the Local Government Act 1995 to make local laws ñfor good governanceò.  

 

¶ However, it is uncertain whether the Committee would accept a local law which:   
 

1. bans smoking from thoroughfares and other public areas; or  
 

2. creates a mechanism by which the Council could implement such a ban, either incrementally or 
in one go. 

 

¶ If the Delegated Legislation Committee concludes that the Cityôs proposed amendment is beyond what 
is contemplated under the LG Act, they might recommend that Parliament disallow the local law.  

 

¶ The Parliament also has the discretion to disallow the local law for any other reason the Parliament 
deems appropriate (for example, the Parliament may take the view that irrespective of the lawôs 
legality, itôs something they wish to reserve for State legislation).  

 

¶ The proposed amendment will be a ñdetermination deviceò which allows the establishment of anti-
smoking areas by simple majority resolution of Council.   

 

¶ The Delegated Legislation Committee has allowed these kinds of devices in the past. However, this is 
on the condition that:  

 
(a) they follow the consultation process specified in the WALGA model (i.e. clause 2.2 of the 

principal local law);  
 

(b) the determinations must be recorded in a publicly accessible register; and 
 

(c) the local law must explicitly state that the power is not delegable to staff.  
 
Administration has reviewed the Delegated Legislation Committeeôs (Committee) decision of 2015 (referred 
to in the DLGSCôs feedback), which relates to the City of Joondalupôs inclusion in its local law of a provision 
stating that óa person must not smoke in contravention of a sign erected on a beach which prohibits the act of 
smokingô. In making its determination, the Committee considered: 
 
(a) section 3.1 of the Act - which specifies that the general function of a local government is to provide for 

the good government of persons in its district; 
 
(b) case law in which the High Court considered the scope of the general function of a local government; 

and 
 
(c) whether the Tobacco Products Control Act 2006 (which allowed for smoking to be banned in public 

places) was the preferred method of introducing a ban rather than a local law, 
 
and concluded that this particular issue ófell within the powers of a local government to make laws for the 
good government of the locality, which included physical areas outside of what was dealt with in state-wide 
lawsô. 
 
While the above decision suggests that the Committee might support the inclusion of smoke free area 
clauses in the 2021 Local Law, there is still a possibility that Parliament may exercise its discretion to 
disallow the 2021 Local Law if (for example) it does not approve of the scope of these provisions. To mitigate 
against this, Administration has taken into account DLGSCôs suggestions and provided for any decision of 
Council to prescribe an area as smoke free be made in the form of a determination under the 2021 Local 
Law, rather than some other mechanism.  
 
To summarise, the proposed amendments and additions to the 2021 Local Law which relate to smoke free 
areas are as follows: 
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1. clause 1.6 includes definitions of e-cigarette, smoke/smoking and tobacco product, 
 
2. new clause 5.16 ï defines smoke free area;  
 
3. new clause 5.17 (Prohibition on smoking) ï provides that: 
 

¶ a person must not smoke in a smoke free area; and  
 

¶ that an authorised person may direct a person contravening this clause to extinguish the 
tobacco product or e-cigarette; 

 
4. new clause 5.18 (Determination in regard to smoke free area) ï provides that the City may make a 

determination prescribing a local government property or thoroughfare (or part thereof) as a smoke 
free area; 

 
5. new clause 5.19 (Procedure for making smoke free area determination): 
 

¶ requires the City to provide local public notice of the proposed determination; 
 

¶ specifies the requirements of the local public notice; 
 

¶ sets out the process for making, amending or not proceeding with the determination (as the 
case may be); and  

 

¶ provides that Council cannot delegate a decision to make, amend or not proceed with a 
determination;  

 
6. new clause 5.20 (Considerations in making a determination) ï sets out the factors (such as 

submissions from the community and benefits versus detriments to the community) the City must 
consider in effecting a proposed determination; 

 
7. new clause 5.21 (Signage) - allows the City to erect a sign identifying an area as smoke free;  
 
8. new clause 5.22 (Application of clauses 2.5 and 2.6) ï states that clause 2.5 (requiring all 

determinations be placed on a register) and clause 2.6 (relating to the amendment or revocation of a 
determination) apply to determinations made under this Division; and 

 
9. new penalties added to Schedule 1: 
 

¶ a person must not smoke in a smoke free area - $100; and 
 

¶ failure to extinguish the tobacco product or e-cigarette upon direction of an authorised person - 
$200.  

 
As the 2021 Local Law will not be subject to review for five years following its enactment, Administration 
undertook a final review of the modified penalties for infringement notice offences specified in Schedule 1 of 
the 2021 Local Law. The following penalties are proposed to be increased based on the seriousness of the 
offence in question: 
  

Item Clause Description Previous 
modified 
penalty $ 

Proposed 
modified 
penalty $ 

11. 4.2(3)(a) Loiter outside or act in an unacceptable manner in any 
toilet block 

100 200 

12. 4.2(3)(b) Enter or attempt to enter an occupied cubicle or 
compartment 

100 200 

13. 4.3(1) Failure to wear adequate clothing to secure decency 100 200 

16. 4.5(2)(a) Take, injure or kill, or attempt to take, injure or kill any 
fauna 

250 500 

32. 5.3(k) Spitting or expectorating in any part of the community 
facility, other than in a water closet 

100 300 

89. 10.2(1)(e) Placing or draining offensive fluid on thoroughfare 200 300 
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without a permit 

91. 10.2(1)(g) Lighting a fire on a thoroughfare without a permit 200 300 

 
A complete copy of the 2021 Local Law marked up in tracked changes (including the amendments included 
in the 2020 Local Law, recommended by the DLGSC and the amendments described above) is at 
Attachment 2. A clean copy of the draft 2021 Local Law is included at Attachment 3. 
 
Following advertising, any submissions and proposed modifications will be presented to Council for a final 
decision before publishing the final version of the 2021 Local Law in the Government Gazette. 

CONSULTATION/ADVERTIS ING: 

In accordance with section 3.12 of the Local Government Act 1995, the City will provide public notice of the 
repeal and replacement of the 2008 Local Law in the following ways for a period of no less than six weeks: 
 

¶ notice in The West Australian newspaper; 

¶ notice in local newspapers; and 

¶ notice on the Cityôs website, social media and e-newsletter. 

LEGAL/POLICY : 

Section 3.12 of the Act sets out the requirements for making a local law, more particularly s 3.12(2) specifies:  
 
At a council meeting the person presiding is to give notice to the meeting of the purpose and effect of the 
proposed local law in the prescribed manner. 
 
Section 3.13 of the Act provides: 
 
If during the procedure for making a proposed local law the local government decides to make a local law 
that would be significantly different from what it first proposed, the local government is to recommence the 
procedure. 

RISK MANAGEMENT IMPL ICATIONS 

Low:   It is low risk for Council to provide public notice of the proposed City of Vincent Local Government 
 Property Local Law 2021.  

STRATEGIC IMPLICATIO NS: 

This is in keeping with the Cityôs Strategic Community Plan 2018-2028:  
 
Thriving Places  

Our town centres and gathering spaces are safe, easy to use and attractive places where pedestrians have 
priority. 
 
Innovative and Accountable  

We are open and accountable to an engaged community. 

SUSTAINABILITY IMPLI CATIONS:  

This item does not directly contribute to, or detract from, any environmental sustainability outcomes. 

PUBLIC HEALTH IMPLICATIONS:  

If the smoke free area clauses are adopted in the 2021 Local Law, this will be directly in keeping with the 
following priority health outcomes of the Cityôs Public Health Plan 2020-2025: 
Reduced smoking 
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FINANCIAL/BUDGET IMP LICATIONS: 

The costs of advertising the City of Vincent Local Government Property Local Law 2021 can be covered by 
the Cityôs operational budget.
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