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5.1 NO. 305 (LOT: 4, D/P: 1602) FITZGERALD STREET, WEST PERTH - CHANGE OF USE FROM 
WAREHOUSE TO RECREATION PRIVATE (AMENDMENT TO APPROVED) (UNAUTHORISED 
EXISTING DEVELOPMENT) 

Ward: South 
Attachments: 1. Consultation and Location Map   

2. Development Plans   
3. Applicant Justification   
4. Parking Management Plan   
5. Noise and Vibration Assessment Report   
6. Previous Development Approvals   
7. Agenda and Minutes of Ordinary Council Meeting 17 November 2020   
8. Summary of Submissions - Administration's Response   
9. Summary of Submissions - Applicant Response   
10. Image of Existing Signs   
11. Determination Advice Notes    

  

 

RECOMMENDATION: 

That Council, in accordance with the provisions of the City of Vincent Local Planning Scheme 
No. 2 and the Metropolitan Region Scheme, APPROVES the application to amend Development 
Approval 5.2014.124.1 dated 4 June 2014 for Change of Use from Warehouse to Recreation Private 
(Amendment to Approved) at No. 305 (Lot: 4; D/P: 1602) Fitzgerald Street, West Perth, in 
accordance with the plans shown in Attachment 2, subject to the following and with the associated 
determination advice notes included in Attachment 11: 

1. All conditions and requirements detailed on development approval 5.2014.124.1 dated 
4 June 2014 continue apply to this approval, except as follows: 

1.1 Condition 2 is deleted; 

1.2 Condition 3 is deleted and replaced with: 

1.2.1 Subject to Condition 8.5, the maximum total number of clients shall be limited to 
twenty (20) at any one time; 

1.3 Condition 4 is deleted and replaced with: 

4. Hours of Operation 

4.1 Prior to the installation of the replacement flooring and the approval of the 
Noise and Vibration Management Plan in satisfaction of Condition 8 below, 
the hours of operation are limited to 6:00am to 9:00am and 5:00pm to 
8:00pm Monday to Friday and 7:00am to 12:00pm Saturday; and 

4.2 Upon installation of the replacement flooring and the approval of the Noise 
and Vibration Management Plan to the City in satisfaction of Condition 8 
below, the hours of operation are limited to 5:30am to 8:00pm Monday to 
Friday and 7:00am to 5:00pm Saturday; 

1.4 Condition 8 is added: 

8. Noise and Vibration Management 

8.1 Replacement of existing flooring shall be installed in accordance with all 
recommendations of the approved Fibre Active Gym Noise and Vibration 
Assessment dated 3 November 2021 (Acoustic Consultants Australia - 
Report 10.00158R-03), to the satisfaction of the City; 
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8.2 Following the installation of flooring in accordance with Condition 8.1, the 
Applicant shall engage a suitably qualified acoustic consultant to: 

(a) Certify that the replacement flooring has been installed in 
accordance with the recommendations of the approved Fibre Active 
Gym Noise and Vibration Assessment dated 3 November 2021 
(Acoustic Consultants Australia – Report 10.00158R-03); 

(b) Conduct detailed airborne noise measurements to ascertain whether 
or not actual noise emissions from activities at the premises exceed 
the assigned levels specified in the Environmental Protection (Noise) 
Regulations 1997 (Assigned Levels) at all times during which the 
premises operates, namely 5:30am to 8:00pm Monday to Friday and 
7:00am to 5:00pm Saturday; 

(c) Identify any additional measures required to ensure noise emissions 
from activities at the premises do not exceed the Assigned Levels at 
all times during which the premises operates; and 

(d) Prepare a report which identifies any additional measures required 
to ensure noise emissions from activities at the premises do not 
exceed the Assigned Levels (Report) and confirms that the 
replacement flooring has been installed in accordance with the 
recommendations of the approved Fibre Active Gym Noise and 
Vibration Assessment dated 3 November 2021 (Acoustic Consultants 
Australia – Report 10.00158R-03); 

8.3 The applicant shall provide a copy of the Report (referred to in Condition 
8.2(d)) to the City once completed; 

8.4 Following the completion of the Report in accordance with Condition 
8.2(d), provide a noise and vibration management plan (NVMP) to the City 
for approval by the City which incorporates any recommendations and/or 
measures specified in the Report and which: 

(a) provides mitigation measures to ensure noise emissions at the 
premises do not exceed the Assigned Levels at any time during 
which the premises is operating, namely 5:30am to 8:00pm Monday 
to Friday and 7:00am to 5:00pm Saturday; 

(b) states that the roller door and hinged access door between the 
building and Eden Street shall be fully closed at all times including 
for all access and egress, unless otherwise recommended by the 
Report; 

(c) incorporates any measures specified in the Report;  

(d) a procedure for how the operator would deal with complaints and 
breaches of the NVMP; 

8.5 All recommendations and measures specified in the Report shall be 
undertaken in accordance with the Report and verified by an acoustic 
consultant, to the City’s satisfaction, prior to the commencement of the 
hours of operation 5:30am to 6:00am and 9:00am to 5:00pm Monday to 
Friday and 12:00pm to 5:00pm Saturday as well as the increase of patron 
numbers to a maximum of 20 during any operating hours, and maintained 
thereafter to the satisfaction of the City. The use shall always operate in 
compliance with the NVMP, to the satisfaction of the City; 

8.6 The NVMP shall be reviewed by the operator, to the satisfaction of the City: 
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(a) as improvements are identified or required by the operator or the 
City; and 

(b) within 30 days of a change to the recreation private operator; 

8.7 Any changes identified during a review set out in Condition 8.6 above are 
to be incorporated into an updated NVMP and approved by the City. The 
development shall operate in accordance with the NVMP as amended from 
time to time, to the satisfaction of the City; 

1.5 Condition 9 is added: 

9. Signage 

This approval relates to the signage shown on the approved plans only. 
Development approval is required for any additional signage proposed on-site in 
addition to that shown on the approved plans; and 

1.6 Condition 10 is added: 

10. Activities associated with the Gym 

All gym activities shall be contained wholly within the building. 

 

PURPOSE OF REPORT: 

To consider an application for development approval for an amendment to a previous approval for a Change 
of Use from Warehouse to Recreation Private (Unauthorised Existing Development) at No. 305 Fitzgerald 
Street, West Perth (subject site). 

PROPOSAL: 

The subject site is located at No. 305 Fitzgerald Street, West Perth, as shown on the location plan as 
included as Attachment 1. 
 
A Recreation Private use (Gym) has operated at the subject site from August 2013 in accordance with the 
development application approved by Council at the Ordinary Meeting of Council held on 26 March 2013 and 
amended application approved by Administration under Delegated Authority on 4 June 2014. 
 
The use is a ‘CrossFit Gym’ which is a structured high-intensity interval training fitness class under the 
guidance of a coach with activities consisting of a combination of free weight exercises, skipping and rowing. 
 
The amendments proposed as part of this development application are summarised as follows: 
 
Occupancy Numbers 
 
The proposed development application seeks to increase the number of occupants on-site at any given time. 
The Gym currently operates in accordance with Conditions 2 and 3 of the previous approval that provides the 
following occupancy numbers: 
 
2. The maximum total number of employees shall be limited to five (5) at any one time 
 
3. The maximum total number of clients shall be limited to fifteen (15) at any one time. 
 
The application proposes to delete Condition 2 relating to the maximum number of employees and proposes 
to amend Condition 3 relating to the maximum number of clients, to allow a maximum of 20 clients on-site at 
any one time. 
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Operating Hours 
 
The proposed development application seeks an amendment to the previously approved operating hours to 
broaden the usage of the facility. The use currently operates in accordance with Condition 4 of the previous 
approval that provides the following operating hours: 
 
4. The hours of operation shall be limited to 6:00am to 9:00am and 5:00pm to 8:00pm Monday to Friday 

and 7:00am to 12:00pm Saturday, inclusive and accordingly, the classes shall be scheduled to allow a 
15 minute interval between classes to enable sufficient time for patrons to arrive and leave the facility. 

 
The application proposes to amend Condition 4 relating to the hours of operation to: 
 
(a) Allow the premises to operate from 5:30am to 8:00pm Monday to Friday; 
 
(b) Allow the premises to operate from 7:00am to 5:00pm on Saturday; and 
 
(c) Remove the requirement to have a 15-minute interval between classes. 
 
Advertising Signage 
 
The development application also seeks approval for three unauthorised existing signs on the Fitzgerald 
Street elevation of the building. 
 
The signs are unauthorised existing development as they were erected on the site without first obtaining 
development approval from the City. Development approval for the signs is required as they do not comply 
with the City’s Policy No. 7.5.2 – Signs and Advertising (Signs and Advertising Policy). 
 
These three advertising signs are the only unauthorised aspect of the development application as all other 
aspects of the use remain as per the previous development approval. 
 
The proposed development plans are included in Attachment 2. In support of the proposed amendments the 
applicant has provided written justification as included as Attachment 3, a Parking Management Plan as 
included as Attachment 4 and a Noise and Vibration Assessment Report as included as Attachment 5. 

BACKGROUND: 

Landowner: Jedan Holdings Pty Ltd 
Applicant: Bjorn Voon 
Date of Application: 4 August 2020 
Zoning: MRS: Urban 

LPS2: Zone: Commercial  R Code: N/A  
Built Form Area: Activity Corridor 
Existing Land Use: Recreation Private 
Proposed Use Class: Recreation Private 
Lot Area: 354.5m² 
Right of Way (ROW): No 
Heritage List: No 

 
Site Context 
 
The subject site is bound by Fitzgerald Street to the south-east, Eden Street to the north-west and 
commercial properties to the north and south. On the opposite side of Fitzgerald Street are commercial 
developments and on the opposite side of Eden Street are residential developments including Single Houses 
and Grouped Dwellings. 
 
The subject site and adjoining properties along Fitzgerald Street are zoned Commercial under the City’s 
Local Planning Scheme No. 2 (LPS2) and are within the Activity Corridor as prescribed under the City’s 
Local Planning Policy No. 7.1.1 – Built Form (Built Form Policy). The adjoining properties across Eden Street 
are zoned Residential R80 under LPS 2 and are within the Residential Built Form Area under the Built Form 
Policy. 
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Approval History 
 
At its Ordinary Meeting of 26 March 2013, Council approved the proposed change of use from ‘Warehouse’ 
to ‘Recreation Private’. In accordance with Condition 4 of the approval, the term of approval issued for this 
application was one year after which time the applicant was required to obtain further development approval. 
 
On 20 March 2014, the applicant lodged a development application seeking approval for the Recreation 
Private use in perpetuity. The application was approved under delegated authority on 4 June 2014. This was 
as per the Delegated Authority Register 2013/2014 that did not require amended development applications 
to be referred to Council for determination and where the application received less than six written objections 
when advertised. 
 
The Minutes of the 26 March 2013 Ordinary Council Meeting, the 4 June 2014 Delegated Approval Notice 
and previously approved development plans are included as Attachment 6. 
 
Deferral of Development Application 
 
Ordinary Meeting of Council (OMC) on 17 November 2020 
 
The development application was presented to the OMC held on 17 November 2020.  
 
Administration recommended that Council approve the application subject to conditions. The agenda for this 
meeting, which includes Administration’s recommendation, is included in Attachment 7. The full agenda 
including all attachments is available through the following link: Agenda of Ordinary Council Meeting 17 
November 2020.  
 
After consideration of the application, the following motion was carried by Council (5-2): 
 

Council requires the provision of an acoustic report that addresses noise and vibration from the 
applicant, and proposed measures in response to the recommendation therein. 

 
The minutes for this meeting are included in Attachment 7. 
 
Summary of Changes Following Deferral of Application on 17 November 2020 
 
Following deferral, the applicant took time to consider their options on how they would proceed with the 
proposal. This was complicated due to significant changes made to the Planning and Development (Local 
Planning Schemes) Regulations 2015 that came into effect in February 2021. The changes included the 
removal for the need to obtain development approval for a greater range of land uses, including gyms. It was 
determined that the exemptions do not apply to the current proposal as it is an amendment to a previous 
development approval. 
 
The applicant sought to address the deferral reason through the preparation and submission of a Noise and 
Vibration Assessment Report. As advised by the applicant, the preparation and submission of the report was 
delayed due to a shortage of available acoustic consultants resulting from the State and Federal 
Government building stimulus. 
 
Administration supported extensions of time requested by the applicant for the acoustic report to be 
submitted. This is because the submission of an acoustic report is fundamental to Council’s deferral of its 
consideration of the application and would prescribe what noise mitigation measures need to be put in place 
in relation to both the currently approved hours and the additional hours sought through this development 
application. 
 
The report was initially submitted to the City in July 2021. Following assessment, revisions to the Noise and 
Vibration Assessment Report were requested by the City’s Environmental Health Team and the Department 
of Water and Environmental Regulation (DWER). Following two further revisions, the final report was 
submitted in November 2021. 
 
The final Noise and Vibration Assessment Report is included as Attachment 5 and addresses all questions 
and issues that were raised by our Environmental Health Team and DWER over the course of assessment. 
 
The acceptability of the outcomes of the Noise and Vibration Assessment Report are discussed in further 
detail in the Comments section of this report. 

http://vincent.infocouncil.biz/Open/2020/11/CO_20201117_AGN_4273_AT.PDF
http://vincent.infocouncil.biz/Open/2020/11/CO_20201117_AGN_4273_AT.PDF
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Previous Noise and Compliance Investigations 
 
Since this matter was presented to Council on 17 November 2020, the City has continued two separate 
compliance investigations in relation to the operations of this business; to assess compliance with the 
existing development approval in accordance with the City’s Policy No. 4.1.22 – Prosecution and 
Enforcement as well as the assessment of noise in accordance with the Environmental Protection (Noise) 
Regulations 1997. 
 
In terms of planning compliance, regular inspections have been conducted and, when requested, the City 
has also met with the business owner, and neighbours to discuss expectations. On 13 April 2021, concerns 
were communicated with the business owner in relation to the gym being used outside of the approved hours 
during the day. The approved operating hours for the gym are 6:00am to 9:00am and 5:00pm to 8:00pm 
Monday to Friday and 7:00am to 12:00pm Saturday. Concerns raised related to noise and vibration from 
daytime use of the gym. Complaints were also received alleging gym activity was taking place outside the 
property on Eden Street. 
 
The City had previously applied enforcement discretion in relation to daytime use, however due to ongoing 
concerns this discretion was removed. Full enforcement of the development approval was applied from 
5 May 2021. This decision was also made due to time extensions being granted for the development 
application. Regular site inspections occurred after this date, up to three times per week. Two breaches were 
observed on 13 May 2021 and 18 August 2021 when Planning Infringement Notices were issued. 
 
Following the November 2020 OMC, the City offered sound level measurements to occupiers of 
neighbouring properties to determine if unreasonable noise was occurring. As the nature of concerns 
included alleged impacts from vibration, the City required assistance from the DWER due to the City not 
having measuring equipment or expertise to perform this function. 
 
Noise and vibration measurements were conducted from a nearby commercial property between 29 January 
and 4 March 2021. The noise from dropping of gym weights complied with the applicable criteria for noise 
received at a commercial premises of the Environmental Protection (Noise) Regulations 1997. The permitted 
noise levels are higher if the receiving premises is a commercial property. The owners of a nearby residential 
premises were also offered sound level measurements to be taken from their property to determine the noise 
impact on their property. In response to concerns raised, offers were made by the City between January and 
September 2021, as well as prior to the November 2020 OMC. These offers have not been accepted. It is 
understood the complainant is still concerned with noise at times but the City cannot act further unless 
measurements are taken. 
 
In May 2021, DWER provided a summary of their assessment of the vibration measurements, which found 
vibration levels exceeded the recommended criteria of Australian Standard 2670.2-1990 – Evaluation of 
human exposure to whole-body vibration – Continuous shock-induced vibration in buildings (1 to 80 Hz) 
(AS2670.2). This standard has been withdrawn and is therefore not enforceable by the City or DWER. There 
are no statutory levels for vibration and the current version of AS2670.2 does not contain criteria for 
assessment. 
 
The ‘Fibre Active Gym Noise and Vibration Assessment dated 3 November 2021 (Acoustic 
Consultants Australia – Report 10.00158R-03)’ submitted does reference the withdrawn Australian Standard 
2670.2-1990 – Evaluation of human exposure to whole-body vibration – as the focus of the report was on 
human comfort assessment. 
 
Temporary Planning Exemptions Relating to the Impacts of COVID-19 
 
In response to the COVID-19 Pandemic the City of Vincent and the Minister for Planning introduced a range 
of temporary planning exemptions. At the time of assessment, both the City’s and the Minister for Planning’s 
temporary planning exemptions are only operational up to three months after the State of Emergency 
declared for Western Australia has ended. 
 
The City’s current COVID-19 temporary planning exemptions permit Recreation Private land uses to alter 
their operation when located in the Commercial zone. This is subject to terms, including notifying the City 
and adjoining properties prior to commencement of a change to operating hours. The applicant has not taken 
up the temporary exemption to change its operating hours. 
 
The Minister for Planning’s Notice of Exemption does not include any exemptions for Recreation Private land 
uses. There is no ability for the gym to alter its operation under the Notice of Exemption. 
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DETAILS: 

Summary Assessment 

The table below summarises the planning assessment of the proposal against the provisions of LPS2, 
Signs and Advertising Policy, Policy No. 7.5.21 – Sound Attenuation (Sound Attenuation Policy) and Policy 
No. 7.7.1 – Non-Residential Development Parking Requirements (Non-Residential Development Parking 
Policy).  In each instance where the proposal requires the discretion of Council, the relevant planning 
element is discussed in the Detailed Assessment section following from this table. 
 

Planning Element 
Use 

Permissibility/ 
Deemed-to-

Comply 

Previously 
approved 

Requires 
further 

Discretion 

Land Use    
Parking     
Bicycle Facilities    
Operating Hours    
Advertising Signage    
Sound Attenuation    

Detailed Assessment 

The deemed-to-comply assessment of the element that requires the discretion of Council is as follows: 
 

Advertising Signs 
Deemed-to-Comply Standard Proposal 

Policy No. 7.5.2 – Signs and Advertising 
 
Two wall signs permitted. 

 
 
Three wall signs proposed. 

 
The above elements of the proposal that do not meet the specified deemed-to-comply standards are 
discussed in the Comments section below. 

CONSULTATION/ADVERTISING: 

First Community Consultation 
 
Community consultation was undertaken in accordance with the Planning and Development (Local Planning 
Schemes) Regulations 2015 for a period of 14 days from 4 September 2020 to 17 September 2020. The 
method of consultation included website notification and 14 letters being mailed to all the owners and 
occupiers of the properties adjoining the subject site, as shown in Attachment 1. 
 
The City received a total of 98 submissions, including five objections and 93 letters of support. 
 
Comments of support are summarised as follows: 
 
• The gym is in a commercial strip on a major arterial road, being the right location for this kind of use; 
• Local cafes and businesses benefit from the gym especially on the weekends due to the social aspect 

of the gym; 
• The range in operating times allows for greater flexibility for members using the gym; 
• The gym has actively been reducing noise impacts to surrounding properties; and 
• Most members walk, cycle or use public transport as they live close or they come from work in the City. 

Parking is never an issue in this location. 
 
Comments of concerns are summarised as follows: 
 
• Dropping of weights, music and yelling of trainers causes excessive noise and vibration which impacts 

the amenity of adjoining properties; 
• Noise issues from the premises have been ongoing for several years; and 
• The noise management measures proposed have not been verified. 



COUNCIL BRIEFING AGENDA 07 DECEMBER 2021 

Item 5.1 Page 8 

Second Community Consultation 
 
Following the submission of the final Noise and Vibration Assessment Report, the application was advertised 
for a second time for a period of 14 days from 5 November 2021 to 18 November 2021. The method of 
consultation included website notification, an email sent to all previous submitters and 14 letters being mailed 
to all the owners and occupiers adjoining the subject site, as shown in Attachment 1. 
 
The City received a total of 32 submissions, including 25 letters of objection and seven letters of support. 
 
Regarding the letters of objection, the City received multiple submissions from some properties and pro-
forma letters. Of the 25 letters of objection that were received, these were received from 13 property 
addresses and 10 were submitted as pro-forma (identical) letters. 
 
Comments received in support of the proposal are summarised as follows: 
 
• The gym provides social benefits to the community; and 
• The location is the right place to have a gym given it is on a main arterial road in a Commercial area. 
 
Comments received in objection of the proposal are summarised as follows: 
 
• Dropping of weights, music and yelling of trainers causes excessive noise and vibration which impacts 

the amenity of adjoining residential and commercial properties; 
• The gym is not appropriate within a quiet residential / commercial area due to the noise and vibration 

impacts to adjoining properties; 
• Vibration impacts are resulting in damage to adjoining buildings; and 
• Concerns that the operator may continue to breach requirements of the approval in the future. 
 
A summary of all submissions received across both consultation periods and Administration’s response is 
included in Attachment 8. The Applicant’s response to the summary of submissions is included in 
Attachment 9.  

Design Review Panel (DRP): 

Referred to DRP: No 
 
The application did not require referral to the DRP given there are no internal or external works proposed, 
except for advertising signage. 

LEGAL/POLICY: 

• Planning and Development Act 2005; 
• Planning and Development (Local Planning Schemes) Regulations 2015; 
• Environmental Protection (Noise) Regulations 1997; 
• City of Vincent Local Planning Scheme No. 2; 
• Community and Stakeholder Engagement Policy (formerly Policy No. 4.1.5 – Community Consultation); 
• Policy No. 7.5.2 – Signs and Advertising; 
• Policy No. 7.5.21 – Sound Attenuation;  
• Policy No. 7.7.1 – Non-Residential Development Parking Requirements; 
• Policy No. 4.1.22 Prosecution and Enforcement; and 
• Australian Standard AS 2670.2-1990: Evaluation of human exposure to whole-body vibration, Part 2: 

Continuous and Shock-induced Vibrations in Buildings (1 Hz to 80 Hz)1. 
 
Planning and Development Act 2005 
 
In accordance with Schedule 2, Clause 76(2) of the Planning and Development (Local Planning Schemes) 
Regulations 2015 and Part 14 of the Planning and Development Act 2005, the applicant would have the 
right to apply to the State Administrative Tribunal for a review of Council’s determination. 
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Delegation to Determine Applications: 

The application is being referred to Council for determination in accordance with the City’s Register of 
Delegations, Authorisations and Appointments. The application proposes to amend a development approval 
previously determined by Council that impacts the conditions imposed. 

RISK MANAGEMENT IMPLICATIONS: 

There are minimal risks to Council and the City’s business function when Council exercises its discretionary 
power to determine a planning application. 

STRATEGIC IMPLICATIONS: 

This is in keeping with the City’s Strategic Community Plan 2018-2028: 
 
Innovative and Accountable 

We are open and accountable to an engaged community. 

SUSTAINABILITY IMPLICATIONS: 

There are no implications relating to Environmentally Sustainable Design Provisions of the City’s Policy 
No. 7.1.1 – Built Form, as no development works are proposed as part of this application. 

FINANCIAL/BUDGET IMPLICATIONS: 

There are no finance or budget implications of this report. 

COMMENTS: 

Land Use 
 
The land use of the proposal is not subject to Council’s discretion in determining the application. This is 
because the proposal remains consistent with the Recreation Private definition under LPS2 and the existing 
approval. 
 
Council is only considering changes to the previously approved operation that relate to operating hours and 
the number of staff and patrons on-site at any one time. Council is also considering the unauthorised existing 
signage. 
 
Administration’s comments in respect to each of these relevant matters are provided below. 
 
Car Parking 
 
The following proposed amendments to previous conditions of approval would impact on car parking 
provisions and are discussed below: 
 
• The proposed deletion of Condition 2 relating to the maximum number of employees permitted on-site 

at any given time; 
• The proposed amendment to Condition 3 relating to the maximum number of clients, to allow a 

maximum of 20 clients on-site at any one time; and 
• The proposed amendment of Condition 4 of the previous development approval to remove the 

requirement for a 15-minute interval to be provided between classes. 
 
Applicant Justification 
 
The Applicant has provided written justification and a Parking Management Plan in support of the proposed 
amendments to conditions, as included in Attachment 3 and Attachment 4 respectively. The Applicant’s 
justification for the amendments is summarised below: 
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• The condition relating to the removal of the requirement for intervals between classes is not considered 
to be valid and applicable given the requirement for an interval is not referenced in any of the City’s 
planning policies; 

• Sufficient parking is provided in the locality to accommodate the use. As sufficient parking exists, the 
interval period is considered unreasonable in the context of class scheduling; 

• The site is within close proximity to alternative transport including high frequency bus routes and 
pedestrian and cycle pathways. The use of these alternative methods would be encouraged by the 
owner; and 

• Classes are not open to the public and must be reserved online, which provides certainty to the 
numbers attending the class. 

 
Previous Approvals and Policy Requirements 
 
In accordance with the Non-Residential Development Parking Policy, the Gym requires 0.22 car bays per 
person. 
 
Under the Applicant’s justification submitted as included in Attachment 3, the Gym proposes a total of 
22 people to be on-site at any given time, including 20 clients and two staff, resulting in a requirement for 
4.84 car bays to be provided on-site. There are three constructed car-bays on-site accessed from 
Eden Lane. The proposal results in a car parking shortfall of 1.8 car bays on-site. 
 
Under the 2013 development approval, a car parking shortfall of 2.06 bays was approved, with the 
requirement for a cash-in-lieu payment of $7,203. This was based on a total of 11 people being on-site at 
any one time. 
 
Under the 2014 amended development approval an additional parking shortfall of 1.66 bays was approved 
with no additional requirement for cash-in-lieu contributions. This was based on a total of 20 people being 
on-site at any one time. 
 
A total shortfall of 3.72 bays has been previously approved for the Gym under the 2013 and 2014 
development approvals. 
 
The City’s Non-Residential Development Parking Policy came into effect in March 2018 that applied revised 
parking requirements for a Recreation Private land use. While occupancy numbers are proposed to increase 
on-site, the revised parking provisions for Recreation Private under the current policy do not result in 
additional parking requirements for the site. 
 
Based on the current policy requirements and occupancy numbers, the development does not provide a 
further parking shortfall than that previously approved. 
 
Administration Comments 
 
The removal of Condition 2 relating to a limit on employees permitted on-site at any one time; the 
amendment to Condition 3 relating to the maximum number of clients increasing by five people; and the 
removal of the requirement for a 15-minute interval to be provided between classes is suitable for the 
following reasons: 
 
• Administration did not receive community consultation objections in relation to car parking and the 

proposed condition modifications. The City received a number of support letters that highlighted car 
parking within the area is sufficient for members; 

• The development does not result in a further shortfall to the previously approved parking shortfall; 
• After seven years of operation, the Gym has demonstrated that the parking for the use does not have a 

detrimental impact on traffic or parking for residents or business in the area. The City has not received 
any complaints relating to car parking since the use commenced operation; 

• The purpose of the Condition requiring intervals between classes was to ensure clients could leave the 
premises prior to new classes commencing to assist with car parking availability. There are several on-
street parking options within proximity of the subject site which could suitably accommodate parking 
without the need for intervals between classes, including: 
o 16 bays along Eden Street between Bulwer Street and Vincent Street (no time restrictions 

applicable); 
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o 10 bays along Fitzgerald Street between Bulwer Street and Vincent Street (only time restrictions 
relate to bus lanes. No parking permitted between 6:30am – 9:00am heading south. No parking 
permitted between 4:30pm – 6:00pm heading north); 

o 36 bays along Bulwer Street between Fitzgerald Street and Vincent Street (2 hour time restriction 
between 8:00am and 5:30pm); 

• The development provides four short term bicycle bays and could provide long term bicycle bays within 
the premises. End of trip facilities have been provided to accommodate visitors accessing the 
development by cycling. There are dedicated cycle lanes on both sides of Bulwer Street and in addition 
there are footpaths provided on both sides of Fitzgerald Street, Eden Street and Vincent Street; 

• The subject site is well serviced by public transport being located on a high frequency bus route along 
Fitzgerald Street; and 

• There is minimal risk removing the condition requiring a number of staff on-site as the Applicant’s 
written justification details that two staff would be expected to be on-site at any given time. It is not 
expected that the number of staff would substantially increase given the client numbers proposed. It is 
likely that staff, if driving to work, would park within the on-site bays. 

 
Sufficient on-site parking is provided for staff of the development and there is sufficient alternative transport 
methods and public parking within the vicinity of the subject site to accommodate any customer parking 
demand. The amendments as proposed meet the objectives of the Non-Residential Development Parking 
Policy and are supported. 
 
Signage 
 
The City’s Signs and Advertising Policy permits a maximum of two wall signs per tenancy. The development 
application seeks approval for three unauthorised existing wall signs to the Fitzgerald Street elevation. The 
dimensions and location of the signs are shown in the development plans as included in Attachment 2 and a 
streetscape image of the existing signs has been included as Attachment 10. 
 
The Signs and Advertising Policy allows the City to apply discretion to the Policy’s standards where the 
standard is unreasonable or undesirable. The wall sign standards of the Signs and Advertising Policy are 
unreasonable in this instance due to the existing site conditions and building form. 
 
Businesses generally provide a range of different sign types to advertise their business name, contact details 
and services available on site. The provision of different signage types is permitted under the Signs and 
Advertising Policy if they meet the relevant standards. As the building is setback 5.2 metres from the street 
and does not have an awning, it removes opportunities for the applicant to incorporate different signage 
options to advertise the business, such as awning signs. The existing site conditions and building form 
largely restrict the applicant to provide wall signs only to promote the business. 
 
The Signs and Advertising Policy permits alternate types of signs such as monolith, pylon, or hoarding signs. 
These types of signs would be more impactful to the streetscape and character of the area that the extent of 
variations sought to the number of wall signs. This is because they would likely be larger in size and be 
located closer to the street. It is therefore unreasonable in this instance to require compliance with the 
specified wall sign standards of the Signs and Advertising Policy. 
 
As the wall sign standards are unreasonable in this instance, an assessment is required against the policy 
objectives and the variation of standards principles of the Signs and Advertising Policy. The proposal is 
consistent with these objectives and principles for the following reasons: 
 
• The signs proposed are within the permitted dimensions as prescribed by the Signs and Advertising 

Policy. The policy permits wall signs to be provided to a maximum of 10 percent of the total wall area. 
The three signs proposed are provided to 8.5 percent of the front façade; 

• The scale and design of the signage is appropriate to the building and the architectural detailing to 
which it relates. The primary sign is provided above the central entry door and identifies the business 
name and contact details. Two smaller signs sit above the two windows and identify the type of fitness 
classes offered on-site. The scale and siting of these signs do not obscure any architectural detailing 
and provide appropriate exposure of the proposed use; 

• The additional signage does not result in a proliferation of signage to the street as they are setback 
5.2 metres from the front boundary, do not project forward of the façade and given they are 
appropriately integrated into the building design in terms of location and size;  
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• The number of signs provided and the size of each sign is compatible with signs of surrounding 
commercial developments. A summary of the number of signs to surrounding commercial developments 
is provided below: 
o No. 307a Fitzgerald Street – three signs including awning and window signs; 
o No. 307b Fitzgerald Street – four signs including awning and window signs; 
o Nos. 308-312 Fitzgerald Street – four signs including monolith, window and awning signs; 
o No. 296 Fitzgerald Street – four signs including created roof, awning, window and fence signs; and 
o No. 289 Fitzgerald Street – three signs including wall, awning and ground based signs; and 

• The City did not receive specific community submissions relating to the proposed advertising signage. 
 
A condition of development approval has been recommended that confirms the approval is for the signage 
shown on the approved plans only and any additional signage requires further development approval from 
the City. An advice note also clarifies that this means development approval would be required irrespective 
of whether additional signs comply with the Signs and Advertising Policy standards. The advice note also 
details that a signage strategy should accompany any future application that addresses Standards and 
Objectives of the City’s Signs and Advertising Policy. Administration recommends this condition and advice 
note as the variations to wall signs are supported on the basis that they are the only advertising signs 
across the site and any additional signage proposed would need to be assessed further. 
 
Noise Management 
 
Proposed Amendments 
 
The application seeks approval for additional operating hours to broaden the use of the Gym. The use 
currently operates in accordance with Condition 4 of the previous approval that provides the following 
operating hours: 
 
4. The hours of operation shall be limited to 6:00am to 9:00am and 5:00pm to 8:00pm Monday to Friday 

and 7:00am to 12:00pm Saturday, inclusive and accordingly, the classes shall be scheduled to allow 
a 15 minute interval between classes to enable sufficient time for patrons to arrive and leave the 
facility. 

 
The additional operating hours to be considered as part of this application are: 
 
• Monday to Friday 5:30am – 6:00am; 
• Monday to Friday 9:00am – 5:00pm; and 
• Saturday 12:00pm – 5:00pm. 
 
Acoustic Requirements 
 
The City does not have any Local Planning Policies that prescribe permitted operating hours for Recreation 
Private uses. 
 
The City’s Sound Attenuation Policy provides the process and extent of acoustic reporting required in 
determining what noise attenuation measures would be required for development proposals. The objective of 
the Sound Attenuation Policy is to protect the amenity of surrounding properties from noise impacts. 
 
The Sound Attenuation Policy requires acoustic reports to be submitted for development applications for 
non-residential uses that involve amplified music; that use mechanical plant equipment including air 
conditioners; that have areas where groups of people may gather; or that have other significant noise 
emitting activities. 
 
Mitigation measures recommended in acoustic reports are case-by-case. This is because it is dependent on 
the construction of the subject building, zoning of the land, intensity of the use and land uses located nearby. 
Mitigation measures recommended differ between proposals due to these factors. 
 
Acoustic reports generally provide all recommendations for noise mitigation in the report upfront but may 
require some recommendations to be implemented before confirming the proposal meets the relevant 
Assigned Levels within the Environmental Protection (Noise) Regulations 1997. In these instances, staged 
testing is required once some recommendations have been implemented. 
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The current Sound and Attenuation Policy was in effect at the time of assessment for the previous 
development applications for the use, but they were approved without any acoustic report or noise 
management plan in support of the use. 
 
Noise and Vibration Assessment Report 
 
Following deferral of the application at the 17 November 2020 OMC, the applicant submitted a Noise and 
Vibration Assessment Report prepared by a qualified acoustic and vibration consultant, Acoustic Consultants 
Australia. The Noise and Vibration Assessment Report is included as Attachment 5. 
 
The Noise and Vibration Assessment Report assesses noise and vibration generated from the gym and its 
impact on adjoining properties. 
 
In considering the findings of the Noise and Vibration Assessment Report, the following key assessment 
factors should be noted: 
 
• Noise was assessed in accordance with the Environmental Protection (Noise) Regulations 1997; 
• Vibration was assessed based on Australian Standards, focused on human comfort response; 
• The findings are based on a potential maximum operational time between 5:30am and 10:00pm. While 

the report measures to 10:00pm, the applicant confirmed that the closing time would remain at 8:00pm 
Monday – Friday, as per the previous approval and that they are not proposing to extend the closing 
time Monday – Friday. The application also seeks approval for a closing time of 5:00pm on Saturdays; 

• Noise and vibration from the site were tested to the nearest commercial premises, being No. 301 
Fitzgerald Street, West Perth. Testing was completed from inside the office at this property. This 
property was assessed against the applicable criteria for noise received at a commercial premise under 
the Environmental Protection (Noise) Regulations 1997 on the basis that it currently operates as an 
office and is located within the Commercial zone under LPS2; 

• Noise and vibration from the site were not tested to the nearest residential property at No. 23 Eden 
Street, West Perth as indoor access was not granted by the landowners. Measurements could only be 
taken from outside the premises which do not provide accurate results. The indoor residential prediction 
figures have instead been estimated based on theoretical models; and 

• Testing involved over 50 measurements across the gym that included a range of lift-and-drop scenarios 
that may occur in a typical cross fit class at the subject premises. The test caters for a range of 
scenarios of vibration and structure-borne noise generation from the premises. Weights chosen for 
testing were based on reasonable assessment scenarios. Specifically, a maximum of 60 kilograms was 
tested on the basis that this is the most reasonable worst-case scenario, accounting for the majority of 
weight drops. 

 
The key findings of the assessment regarding noise and vibration impacts are as follows: 
 
• The report identified ground-bourne vibration and regenerated noise as the principal potential cause of 

annoyance to the neighbouring properties, as well as some residual airborne components. This is 
broken down below. 

 
Ground-bourne noise refers to noise that is first transmitted to the ground as vibration, which then 
travels through the ground into foundations of nearby buildings. This causes vibration in the building that 
can be felt by the people in it. Audible sound waves may also be produced by the walls, floor and ceiling 
by their vibration coupling into air. This type of noise, also termed regenerated noise, is characterised by 
a rumbly character. 
 
Airborne noise is defined as any sound that is transmitted by the air, like music or speech. 
 
With regards to vibration: 
o Measurements and assessments found that vibration itself does not necessarily represent a 

significant source of annoyance to adjoining properties; 
o A combination of airborne and vibration-induced regenerated noise does produce a loud impulsive 

effect at internal locations, which are above recommended standards; 
 
With regards to noise: 
o Assessment found regenerated noise levels to the residential premises may exceed the Assigned 

Levels within the Environmental Protection (Noise) Regulations 1997 by 15dB based on the current 
site conditions; 
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o To the commercial premises, measurements showed that regenerated noise is at high risk of 
triggering annoyance and airborne noise is found to be dominant. It determined that airborne noise 
should be reduced by 4dB; and 

 
• The existing rubber flooring that is 10 millimetres thick and sits over a concrete slab does not perform 

sufficiently to mitigate impacts of vibration and airborne noise to nearby properties. This suggests the 
flooring should be replaced with a high performing product to achieve reasonable levels of vibration 
control and provide reductions in airborne emissions. 

 
The Noise and Vibration Assessment Report advises that without rectifying the existing floor covering to 
minimise dominating impact from vibration / structure borne noise, it is not possible to determine the real 
contribution to airborne noise. The Report advises that once vibration is appropriately treated from the site, 
assessment of airborne noise would be possible and subsequent treatments of ‘paths of travel’ of sound 
could be attenuated to a point that received noise would comply with the Environmental Protection (Noise) 
Regulations 1997. 
 
Based on these findings, the Noise and Vibration Assessment Report provides the following 
recommendations to reduce building vibration-induced noise at adjoining properties: 
 
1. Replacement of the existing rubber flooring with an alternative flooring solution. This is required to be 

provided as per the specifications detailed within the Noise and Vibration Assessment Report; 
 
2. After confirmation that the floor has been installed as recommended, conduct detailed airborne noise 

measurements, and identify the ‘weakest paths of noise breakout’ such as through gaps in walls, 
windows, or doors. This testing should inform the following: 

 
- Whether doors and windows need additional treatment or replacement to provide sufficient noise 

attenuation; and 
- Whether mechanical equipment needs to be changed, replaced, or operated in a certain manner. 
 
The additional acoustic testing would then confirm what, if any, additional sound attenuation measures 
would be required to achieve compliance with the assigned levels of the Environmental Protection 
(Noise) Regulations 1997 for all hours of operation. The Noise and Vibration Report also includes and 
action to measure noise and vibration internally at No. 23 Eden Street. This would be subject to the 
landowners consent being provided; 

 
3. The provision of a Noise and Vibration Management Plan which covers the following matters: 
 

(a) Before 7:00am and after 7:00pm patron access should be limited through the rear doors; 
(b) Operate with the rear doors (including the roller door and access hinged door) always closed; 
(c) Complete internal acoustic testing at No. 23 Eden Street West Perth; and 
(d) Any further operation requirements identified following the additional acoustic testing 

undertaken following installation of flooring (as per dot point number 2). 
 
Administration Comments 
 
Following the submission of the Noise and Vibration Assessment Report, the application is now consistent 
with the Sound Attenuation Policy. 
 
The Noise and Vibration Assessment Report found that the re-generated noise from the gym may exceed 
the Assigned Levels within the Environmental Protection (Noise) Regulations 1997 by a maximum of 15dB 
based on the current site conditions. The new flooring to be installed, as recommended by the Noise and 
Vibration Assessment Report, would reduce noise levels by 15dB LaMax for a typical weight drop (maximum 
60kg weight). Based on this recommendation, noise levels from the are expected to comply with the relevant 
assigned noise levels under the Environmental Protection (Noise) Regulations 1997 following the installation 
of new flooring. Further testing following installation would be needed to confirm this. 
 
While the Noise and Vibration Assessment Report cannot confirm that airborne noise levels generated from 
the premises would comply with the relevant assigned noise levels under the Environmental Protection 
(Noise) Regulations 1997 following the installation of new flooring, it does provide several recommendations 
that would ensure the assigned noise levels could be met. 
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Recommended Condition 8 provides steps the applicant must follow before the new operating hours and 
increased patron numbers could commence. Satisfaction of Condition 8 would ensure that noise levels 
generated from the premises would comply with the relevant assigned noise levels under the 
Environmental Protection (Noise) Regulations 1997 and vibration levels should be within Australian Standard 
AS2670.2-1990 – Evaluation of human exposure to whole-body vibration, for the previously approved 
operating hours as well as the additional operating hours proposed. 
 
The steps of Condition 8 are as follows: 
 
1. To implement the new flooring as recommended by the Noise and Vibration Assessment Report; 
 
2. Provide certification from an acoustic consultation that the new flooring has been installed in 

accordance with the recommendations of the Noise and Vibration Assessment Report; 
 
3. Following the installation of new flooring, an Acoustic Consultant to conduct detailed airborne noise 

measurements to ascertain whether actual noise emissions from activities at the gym exceed the 
assigned levels under the Environmental Protection (Noise) Regulations 1997 based on the site 
conditions; 

 
4. Acoustic Consultant to then identify whether any additional measures are required to be implemented 

to ensure noise emissions from the gym would not exceed the assigned levels under the 
Environmental Protection (Noise) Regulations 1997. This would be detailed within an updated Noise 
and Vibration Assessment Report; 

 
5. Once the updated Noise and Vibration Assessment Report has been prepared by the Acoustic 

Consultant, a copy is required to be provided to the City. This is to ensure the City is aware of any 
additional building upgrades or mitigation measures needed; 

 
6. Applicant to prepare and submit a Noise and Vibration Management Plan to the City which 

incorporates all measures specified in the updated Noise and Vibration Assessment Report, and which 
also covers the following: 

 
(a) All mitigation measures required to ensure noise emissions from the gym do not exceed the 

assigned levels under the Environmental Protection (Noise) Regulations 1997 for all operating 
hours; 

(b) States that the roller door and rear hinged access door between the building and Eden Street 
are to be fully closed during all operating hours: 
• This is a direct recommendation from the current Noise and Vibration Assessment Report; 

and 
(c) States that all patron access and egress before 7:00am shall be from Fitzgerald Street only: 

• The current Noise and Vibration Assessment Report recommends that access from Eden 
Street should be limited before 7:00am. This requirement conflicts with subpoint 6(b) and 
provides uncertainty for surrounding residents, the operator and for any potential future 
compliance investigation should a complaint be received. Based on the need for certainty 
in conditions and considering neighbour concerns, it is appropriate to remove any 
ambiguity and ensure that no access to-or-from the gym is permitted from Eden Street 
during operating hours; 

(d) A procedure that details how the operator would deal with any complaints and breaches to the 
Noise and Vibration Management Report. 

 
Recommended Condition 8.5 requires that the proposed additional operating hours of 5:30am to 6:00am and 
9:00am to 5:00pm Monday to Friday and 12:00pm to 5:00pm Saturday as well as the increase of patron 
numbers cannot commence until all recommended measures of the current and updated Noise and Vibration 
Assessment Report have been implemented in full and verified by an acoustic consultant. Condition 8.5 also 
requires the gym to operate in the Noise and Vibration Management Plan as prepared in accordance with 
Condition 8.4. 
 
Recommended amended Condition 4 also confirms that the gym could only operate in accordance with the 
previously approved operating hours and previously approved patron numbers until all recommendations of 
the current and amended Noise and Vibration Assessment Report and until the Noise and Vibration 
Management Plan have been implemented as per Condition 8. 
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The requirement for the applicant to comply with Condition 8 removes all risk that the proposed operating 
hours and patron numbers could commence without modifications being made to the building and new 
operational requirements put in place to ensure the gym would comply with the relevant assigned noise 
levels under the Environmental Protection (Noise) Regulations 1997. 
 
Satisfaction of Condition 8 confirms that all recommended building upgrades and mitigation measures when 
implemented, as recommended by an acoustic consultant, would be effective in protecting the amenity of 
occupants in the surrounding properties from the impacts of vibration and noise and that they would achieve 
compliance with the assigned levels of the Environmental Protection (Noise) Regulations 1997 and relevant 
standards for vibration acceptability for all hours of operation. 
 
The Noise and Vibration Assessment Report and future Noise and Vibration Management Plan provides 
assurance to both the City and neighbouring properties that the mitigation measures implemented would be 
effective in mitigating the impact of noise and vibration to not adversely impact the amenity and comfort of 
surrounding properties. 
 
If the application were approved, Administration would provide notifications to adjoining owners and 
occupiers to ensure they are aware of when testing would occur as well as when the additional operating 
hours would commence. 
 
An advice note has also been recommended regarding the need for the operation to have ongoing 
compliance with the Environmental Protection (Noise) Regulations 1997. The operation is always required to 
comply with all aspects of the Environmental Protection (Noise) Regulations 1997, irrespective of what 
conditions are imposed on the development approval. 
 
Should the City receive a complaint regarding unreasonable noise from the venue, the City’s Authorised 
Officers would investigate the matter against the provisions of the Environmental Protection (Noise) 
Regulations 1997. A graduated and proportionate response would be taken when considering enforcement 
action. A condition has been recommended requiring a review of the Noise and Vibration Management Plan 
to allow updates for any breaches or minor improvements to operation. 
 
The Noise and Vibration Assessment Report recommends internal noise testing be undertaken within the 
residential property of No. 23 Eden Street West Perth to provide accurate results. The landowners of this 
property have refused noise testing to be undertaken from inside the property on several occasions. Instead 
of recommending this requirement as a condition of development approval, an advice note has been 
recommended that the Acoustic Consultant request that noise testing be completed from the inside of the 
property at No. 23 Eden Street following the installation of flooring at the gym. This is because it is not 
reasonable for the commencement of new operating hours and satisfaction of conditions of development 
approval to be potentially held up or restricted by a third party in not allowing internal noise testing to be 
undertaken. There is no risk in this being provided as an advice note as the current Noise and Vibration 
Assessment Report assesses impacts to this property through measurements taken from outside the 
dwelling (in the driveway) and as the indoor residential prediction figures are and can be estimated based on 
theoretical models. 
 
As highlighted earlier in the report, changes to the Planning and Development (Local Planning Schemes) 
Regulations 2015 came into effect in February 2021. The changes included the removal for the need to 
obtain development approval for certain land uses, including gyms. These land use exemptions do not apply 
to the current proposal as it is an amendment to a previous development approval. The gym would be 
exempt from requiring development approval if there was not a previous approval and the gym was being 
introduced as a new use at the subject site. This is relevant when considering the principles of orderly and 
proper planning in the consideration and determination of the application. 
 
The proposed amendment to the approval is supported, subject to the recommended conditions relating to 
the Noise and Vibration Assessment Report and Noise and Vibration Management Plan. 
 
Consideration of Similar Facilities 
 
Administration reviewed other gyms approved in the City that operate with similar activities (CrossFit) to 
determine whether the noise mitigation measures for this proposal would be comparable. 
 
These other gyms were supported with acoustic reports that provided recommended measures to mitigate 
the impact of noise to adjoining properties. 
 



COUNCIL BRIEFING AGENDA 07 DECEMBER 2021 

Item 5.1 Page 17 

All acoustic reports for these other gyms provided upfront recommendations and did not require further 
testing following some initial changes being made. 
 
The mitigation measures recommended were all site specific but had similarities to those recommended 
under the Noise and Vibration Assessment Report regarding the installation of flooring and requiring doors 
and windows to be closed during operation. 
 
While the findings of the Noise and Vibration Assessment Report are comparable to those of similar facilities, 
the process of implementing the measures is the key difference between the subject proposal and other 
facilities. As recommended by the Acoustic Consultant, this is because additional testing is required following 
installation of flooring to determine whether additional measures are needed. 
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