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5 DEVELOPMENT SERVICES 

5.1 LATE REPORT: NO. 392 (LOT: 152; D/P: 50596) FITZGERALD STREET, NORTH PERTH - 
CHANGE OF USE FROM EATING HOUSE TO NON-MEDICAL CONSULTING ROOMS 
(UNLISTED USE) 

TRIM Ref: D17/152557 

Authors:  Andrea Terni, Urban Planner 

Rana Murad, Senior Urban Planner  

Authoriser: John Corbellini, Director Development Services  

Ward: South 

Precinct: 9 – North Perth Centre 

Attachments: 1. Attachment 1 - Location and Consultation Map   
2. Attachment 2 - Development Plans   
3. Attachment 3 - Determination Advice Notes    

  

  

RECOMMENDATION: 

That Council, in accordance with the provisions of the City of Vincent Town Planning Scheme No. 1 
and the Metropolitan Region Scheme, APPROVES BY ABSOLUTE MAJORITY the development 
application for Change of Use from Eating House to Non-Medical Consulting rooms (Unlisted Use) 
at No. 392 (Lot: 152; D/P: 50596) Fitzgerald Street, North Perth in accordance with plans shown on 
Attachment 2, subject to the following conditions, with the associated determination advice notes 
in Attachment 3: 
 
1. This approval is for Non-Medical Consulting Rooms (Unlisted Use) and associated 

development as shown on the plans dated received 30 October 2017. No other development 
is subject of this approval; 

2. Use of Premises 

2.1. The use shall be carried out in accordance with the definition ‘Non-Medical Consulting 
Rooms’ as set out in the City’s Policy No. 7.5.22 – Consulting Rooms; 

2.2. The use shall be limited to a maximum of one consultant operating at any one time; 
and 

2.3. The hours of operation shall be limited to the following times 7:00am to 9:00pm 
Monday to Sunday; 

3. Interactive Front 

The development shall maintain an active and interactive relationship and uninterrupted views 
between the use of the development and Fitzgerald Street during the hours of the 
development’s operation to the satisfaction of the City. Darkened, obscured, mirror or tinted 
glass or the like is prohibited. Curtains, blinds and other internal or external treatments that 
obscure the view of the internal area from Fitzgerald Street are not permitted to be used during 
the hours of the developments operation; 

4. Cash-in-Lieu of Car Parking 

Prior to occupation or use of the development, a cash-in-lieu contribution shall be paid to the 
City for the shortfall of 0.8728 car bays, based on the cost of $5,400 per bay as set out in the 
City’s 2017/2018 Schedule of Fees and Charges being a contribution of $4,713; 
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5. Bicycle Bays 

5.1. Prior to occupation or use of the development a minimum of one (1) additional Class 1 
or Class 2 bicycle parking facilities shall be provided onsite to the City’s satisfaction. 
Bicycle bays must be provided at a location convenient to the entrance, publicly 
accessible and within the development. The bicycle facilities shall be designed in 
accordance with AS2890.3; and 

5.2. Prior to occupancy or use of the development a minimum of two (2) additional Class 3 
bicycle parking facilities shall be provided in the Fitzgerald Street verge, in a location 
to the City’s  satisfaction. The bicycle facilities shall be designed in accordance 
with AS2890.3 and all works shall be undertaken to the City’s specification and 
satisfaction; and 

6. General 

Conditions that have a time limitation for compliance, and the condition is not met in the 
required time frame, the obligation to comply with the requirements of the condition continues 
whilst the approved development exists. 

 

PURPOSE OF REPORT: 

To consider an application for development approval for a change of use from Eating House to Non-Medical 
Consulting Rooms (Unlisted Use) at No. 392 Fitzgerald Street, North Perth 

BACKGROUND: 

Landowner: North Perth Investments PTY LTD 

Applicant: Xiao Yang Yang and Yonglin Zhang 

Date of Application: 30 October 2017  

Zoning: MRS:  Urban 
TPS1: Zone: District Centre 
TPS2: Zone: District Centre 

Built Form Area: Town Centre  

Existing Land Use: Eating House  

Proposed Use Class: Non-Medical Consulting Rooms – Unlisted Use 

Lot Area: 191m² 

Right of Way (ROW): Yes 

Heritage List: No 

 
The subject site is bound by Fitzgerald Street to the east, a Right of Way (ROW) to the west and commercial 
developments to the south and north. A location plan is included as Attachment 1. The locality has been 
developed to incorporate a range of commercial uses with some residential properties. The subject site is 
located within the North Perth Town Centre. 
 
Pursuant to the provisions of the City of Vincent’s Town Planning Scheme No. 1 (TPS 1), the subject site and 
surrounding area is zoned District Centre. The properties to the rear of the subject site, opposite the rear right 
of way, are zoned Residential with an R40 density code. The City’s Draft Local Planning Scheme No. 2 (LPS 2) 
proposes to retain the zoning of the site and surrounding area as District Centre. 
 
On 13 July 2017, a development application was submitted to the City for a change of use from Shop to Eating 
House and Consulting Room (foot spa and massage area). The proposal incorporated a maximum of six 
customers for the eating house at any one time and one consultant for the Consulting Room, with both uses 
proposed to operate between the hours of 7:00am to 9:00pm, Monday to Sunday. Community consultation on 
the proposal was undertaken in September 2017, with letter sent to all adjoining and adjacent owners and 
occupiers. No submissions were received. Following advertising, the applicant modified their proposal to 
remove the foot spa and massage area from their application so that the Eating House could be considered 
by the City on its own, with the intent that the foot spa and massage area component would be submitted and 
considered under a separate application. The Eating House was granted conditional approval under Delegated 
Authority on 31 October 2017. 
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The applicant is now seeking development approval for a foot spa and massage area at the rear of the eating 
house. Though there is proposed to be a strong interrelationship between the eating house and proposed Non-
Medical Consulting Room, the applicant has applied for the ability for the two uses to operate independently 
from one another.  The City’s Policy No. 7.5.22 – Consulting Rooms defines ‘Non-Medical Consulting Rooms’ 
as: 
 
“any building or part thereof used in the practice of a qualified beauty technician, touch therapist, natural 
massage therapist or the like”. 
 
The proposed foot spa and massage area is considered to fall within this definition, which is an ‘Unlisted Use’ 
in TPS1 and requires an absolute majority decision by Council. 
 
The proposed Non-Medical Consulting Room includes the following: 
 

 Six chairs for foot spa massage; 

 two rooms containing three massage tables for the massage component; 

 One consultant; and 

 Hours of operation are Monday – Sunday, 7:00am – 9:00pm (identical to the eating house hours of 
operation). 

 
No physical changes are proposed to the building as part of this application. 
 
The development plans are included as Attachment 2. 

DETAILS: 

Summary Assessment 

The table below summarises the planning assessment of the proposal against the provisions of the TPS1 and 
City of Vincent Policy No. 7.7.1 – Parking and Access and Policy No. 7.5.22 – Consulting Rooms. In each 
instance where the proposal requires the discretion of Council, the relevant planning element is discussed in 
the Detailed Assessment section following from this table. 
 

Planning Element 
Use Permissibility/ 
Deemed-to-Comply 

Requires the Discretion 
of Council 

Land Use    

Hours of Operation   

Parking & Access   

Bicycle Facilities   

Detailed Assessment 

The deemed-to-comply assessment of the elements that require the discretion of Council is as follows: 
 

Land Use 

Deemed-to-Comply Standard Proposal 

Town Planning Scheme No. 1 
 
“P” uses  

 
 
Non-Medical Consulting Rooms - Unlisted Use  

Hours of Operation 

Deemed-to-Comply Standard Proposal 

Consulting Room Policy 7.5.22 
 
The hours of operation for a Consulting Room shall be 
limited to the following: 

 8:00am – 9:00pm, Monday – Friday 

 8:00am – 5:00pm, Saturday 

 11:00am – 5:00pm, Sunday and Public Holidays 

 CLOSED Christmas Day, Good Friday and Anzac 
Day. 

 
 
 
 
Monday – Sunday, 7:00am – 9:00pm 
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Parking and Access 

Deemed-to-Comply Standard Proposal 

Policy No. 7.7.1 – Parking and Access 
Clause 1 Car Parking Requirements 
 
2.8728 or 3 parking bays provided on site 
 

Eating House 
1 per 5 persons 
6 persons proposed = 1.2 bays 
 
Non-Medical Consulting Rooms  
3 spaces per consultant 
1 consultant proposed = 3 bays 
 
Total = 4.2 bays 
 
Multiplied by reduction factors 
(2,3D&4) = x 0.684 
 
Total bays required after reduction factors= 2.8728 

 
 
 
2 car parking bays provided on site 
 
Shortfall of 0.8728 or 1 car parking bay 

Bicycle Facilities 

Deemed-to-Comply Standard Proposal 

Policy No. 7.7.1 – Parking and Access 
Clause 5 Bicycle Parking Requirements 
 
2 Class 1 or Class 2 bicycle bays and 3 Class 3 bicycle 
bays 

 
 
 
1 Class 1 or 2 bicycle bays and 1 Class 3 bicycle 
bays 
 
Shortfall of 1 Class 1 or 2 bicycle bay and 2 Class 
3 bicycle bays  

 
The above elements of the proposal do not meet the specified Deemed-to-Comply standards and are 
discussed in the Comments section below. 

CONSULTATION/ADVERTISING: 

The application received 13 July 2017 for Change of Use from Shop to Eating House and Consulting Rooms 
(foot spa and massage area) was assessed as a ‘Consulting Room’ under the City’s Town Planning Scheme 
No. 1 (TPS 1) which is as an “AA” use within the District Centre zone. Community consultation was undertaken 
in conjunction with the Eating House proposal in accordance with the Planning and Development (Local 
Planning Scheme) Regulation 2015, for a period of 14 days commencing 6 September 2017 and concluding 
on 19 September 2017 by means of written notification sent to landowners in close proximity to the subject 
site as shown in Attachment 1 and a notice on the City’s website. No submissions were received during the 
advertising period. 
 
Upon further assessment of the proposal it was identified that the foot spa and massage use could not 
reasonably fall within the definition of ‘Consulting Rooms’ in TPS 1 because the use incorporates elements 
that fall within the definition of Non-Medical Consulting Rooms provided in Policy No. 7.5.22. 
 
In accordance with the City’s Community Consultation Policy, consultation for an ‘Unlisted Use’ shall be for a 
period of 21 days undertaken by means of a sign being erected on site, notice in the local newspaper written 
notice sent to landowners of the subject site and a notice on the City’s website. Given that the ‘Non-Medical 
Consulting Room’ use presents no additional requirements compared to a ‘Consulting Room’ and that the 
proposal released for community consultation as part of the previous application is identical to that of the 
current proposal and received no submissions it is considered that re-advertising the proposal is not necessary. 
The elements of the application as advertised remain unchanged whilst the classification of the land use has 
been refined following further assessment the intent remains consistent with what was advertised. 
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Design Advisory Committee (DAC): 

Referred to DAC: No 

LEGAL/POLICY: 

 Planning and Development Act 2005; 

 Planning and Development (Local Planning Schemes) Regulations 2015; 

 City of Vincent Town Planning Scheme No. 1; 

 Draft City of Vincent Local Planning Scheme No. 2; 

 Policy No. 4.1.5 – Community Consultation; 

 Policy No. 7.5.22 – Consulting Rooms; and 

 Policy No. 7.7.1 – Parking and Access. 
 
The applicant will have the right to have Council’s decision reviewed by the State Administrative Tribunal 
(SAT) in accordance with Part 14 of the Planning and Development Act 2005. 

Delegation to Determine Applications: 

In accordance with City’s Delegated Authority Register approved at OMC 28 June 2016 applications for 
Unlisted Uses require the determination of Council. In accordance with Clause 39(2)(b) of the City’s TPS1 
applications for ‘Unlisted Uses’ on zoned land require the determination of Council by absolute majority. 

RISK MANAGEMENT IMPLICATIONS: 

It is Administration’s view that there are minimal risks to Council and the City’s business function when Council 
exercises its discretionary power to determine a planning application. 

STRATEGIC IMPLICATIONS: 

The City’s Strategic Plan 2013-2023 states: 
 
1. “Natural and Built Environment 
 

1.1 Improve and maintain the natural and built environment and infrastructure. 
 
2. Economic Development 
 

2.1.2 Promote business development and the City of Vincent as a place for investment appropriate 
to the vision for the City.” 

SUSTAINABILITY IMPLICATIONS: 

Nil. 

FINANCIAL/BUDGET IMPLICATIONS: 

Nil. 

COMMENTS: 

The application has been assessed against the provisions of TPS 1, Draft LPS 2, the City’s Policy No. 7.7.1 – 
Parking and Access and the City’s Policy No. 7.5.22 – Consulting Rooms. The key issues identified in the 
assessment of the application are discussed in detail below. 
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Land Use 
 
The use cannot reasonably be determined as falling within the definition of ‘Consulting Rooms’ in TPS1. Policy 
No. 7.5.22 – Consulting Rooms provides guidance for the assessment of proposals that do not reasonably fall 
within the Scheme definition of ‘consulting room’ but offer services of a similar nature. In accordance with the 
City’s policy the proposal falls within the definition of ‘Non-Medical Consulting Rooms’ offering beauty type 
services and natural massage. The use is therefore classified as an ‘Unlisted Use’ and is required to be 
considered against the requirements of Clause 15 of TPS1. 
 
The subject site is currently zoned District Centre however, TPS 1 does not include any objectives for the 
District Centre zone. Although the City’s proposed LPS 2 is in draft form, it has been adopted by Council and 
due regard to the provisions of LPS 2 has been given. The subject lot will continue to be zoned District Centre 
under LPS 2 if adopted and the proposal has been assessed against the objectives of the District Centre zone 
provided in draft LPS 2. 
 
The proposed use is considered to meet the objectives of the District Centre zone under LPS2 for the following 
reasons: 
 

 The proposal provides diversity in land uses within the locality as it will operate in conjunction with the 
Eating House in the same tenancy; 

 The proposed use is considered to be complimentary to the surrounding land uses within the Town 
Centre. The tenancy is located directly adjacent to a Shop (Hairdresser) which is considered to 
complement the nature of uses within the immediate vicinity; 

 The proposed uses within the tenancy will provide a range of employment opportunities to encourage 
diversity and self-sufficiency within the centre; 

 The proposal has been designed to use the existing windows in the façade to have a direct outlook onto 
Fitzgerald Street. This is considered to increase the ability for surveillance onto Fitzgerald Street and the 
adjoining footpath; and 

 The proposal is relatively small in scale with only one consultant working. With the previously approved 
Eating House limited to six people and no works proposed as part of the development, it is not considered 
that the development adversely impact on adjoining residential areas. 

 
Hours of Operation 
 
The City’s Policy No. 7.5.22 – Consulting Rooms states that the hours of operation for a Consulting Room 
should be limited to the following: 
 

 8:00am – 9:00pm, Monday – Friday 

 8:00am – 5:00pm, Saturday 

 11:00am – 5:00pm, Sunday and Public Holidays 

 CLOSED Christmas Day, Good Friday and Anzac Day. 
 
The hours of operation proposed for the Non-Medical Consulting Rooms is 7:00am – 9.00pm, Monday – 
Sunday. These are the same hours of operation of the approved eating house on the site. The proposed hours 
of operation are considered acceptable given the subject site is located within the District Centre zone and in 
the North Perth Town Centre. Given the combination of uses proposed on the site incorporating the Eating 
House, the hours of operation are considered to appropriately reflect the intent for the two uses to operate in 
conjunction. The Non-Medical Consulting Rooms is small in scale and intensity, proposing only one consultant 
at any time and is not considered to pose an undue impact on the adjoining residential area. 
 
Time limited approval 
 
The City’s Policy No. 7.5.22 – Consulting Rooms states that the non-residential consulting rooms should be 
limited to a period of 12 months. In this instance it is not recommended that the approval be time limited given 
its small scale, association with a permanently approval eating house and its location within the North Perth 
Town Centre surrounded by the consistent land uses of the adjoining properties. The proposed use is 
considered to appropriately comply with the intent of the City’s Policy No. 7.5.22 and is considered to satisfy 
the requirements for Unlisted Uses as outlined in Clause15 of TPS1 and is therefore considered permissible. 
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Car Parking 
 
The application has been assessed in accordance with the City’s Policy No. 7.7.1 – Parking and Access 
(Parking and Access Policy). Table 1 and 2 of the Parking and Access Policy requires the existing Eating 
House and proposed Non-Medical Consulting Rooms to provide 2.8728 car parking bays. Two car parking 
bays are provided on-site, which results in an overall shortfall for the development of 0.8728 parking bays. 
 
The development is unable to easily accommodate any additional parking on site due to the sites constraints. 
The two onsite parking bays proposed as part of the development will accommodate the two staff employed 
across the two uses. There is on-street car parking available on Fitzgerald Street adjacent to the subject site 
and in surrounding streets that may be capable of use for the development. However, being located in the 
North Perth Town Centre, these parking bays are in high demand, with the City recently implementing changes 
to the management of the public parking in the North Perth Town Centre to address the high parking occupancy 
and lack of parking availability in the Town Centre. 
 
The City’s Parking and Access Policy states that Council may, at its discretion, waive the car parking 
requirements for change of use applications to provide additional on-site car parking, including waiving cash-
in-lieu requirements in the following instance: 
 
a) where the application does not involve the reduction of existing on-site car parking bays as part of 

the application; and 
 
b) where the application does not involve any building works that contribute to additional floor area that 

would be subject to parking requirements. 
 
The proposed development is repurposing the existing premises with the existing car parking area. The 
application does not propose any building works which contribute to additional floor area that would be subject 
to a parking requirement. However, the development relies completely on public parking for its customers and 
with the North Perth Town Centre already experiencing high parking demands that have warranted changes 
to the City’s management of public car parking it is considered that the lack of parking provided by this 
development will directly add to the parking issues in the area. Given the context of the site, the waiving of 
cash-in-lieu is not supported and it is instead recommended that a condition be included on any approval 
requiring a cash-in-lieu payment of $4,713 for the 0.8728 car bay shortfall, which will be used to provide 
improved parking options and management in the North Perth Town Centre. 

 
Bicycle Parking  
 
An assessment was undertaken with regard to bicycle parking in accordance with the City’s Policy No. 7.7.1 – 
Parking and Access. The existing Eating House and proposed Non-Medical Consulting Rooms will require two 
Class 1 or 2 facilities and three Class 3 facilities. A condition of the previous approval under delegated authority 
dated 31 October 2017 required one Class 1 or 2 and one Class 3 bicycle bay facilities to be provided. 
Additional short term bike parking can be provided in front of the development in the road reserve and space 
for additional long term bike parking exists to the rear of the building in the ‘Back Yard’ area. As a result a 
condition requiring the provision of this additional bike parking is recommended. 
 
Conclusion  
 
The proposed land use is considered to be appropriate and consistent with the immediate locality and will 
contribute to the North Perth Town Centre. The application results in a small car parking shortfall and given 
the lack of public parking availability in the area, it is recommended that a cash-in-lieu contribution for this 
shortfall be required. Whilst the period of approval and the hours of operation fall outside those contained 
within Policy No. 7.5.22, it is considered that the proposed operating hours are appropriate given the 
development will operate in conjunction with an approved Eating House and is located within a Town Centre. 
 
In light of the above, it is recommended that the development be approved subject to conditions. 
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5.6 LATE REPORT: NO. 304 (LOT: 6; D/P: 2411) FITZGERALD STREET, PERTH - PROPOSED 
EXTENSION OF THE TERM OF APPROVAL: FOUR STOREY OFFICE BUILDING AND 
ASSOCIATED CAR PARKING 

TRIM Ref: D17/153402 

Author:  Heidi Miragliotta, Urban Planner  

Authoriser: John Corbellini, Director Development Services  

Ward: South 

Precinct: 12 – Hyde Park 

Attachments: 1. Attachment 1 - Consultation and Location Map   
2. Attachment 2 - Previous Approval and Plans   
3. Attachment 3 - Applicant's Justification   
4. Attachment 4 - Applicant's Response to Submission   
5. Attachment 5 - Summary of Submissions    

  

  

RECOMMENDATION: 

That Council, in accordance with the provisions of the City of Vincent Town Planning Scheme No. 1 
and the Metropolitan Region Scheme, APPROVES the application to extend the period within which 
the development must be substantially commenced for planning approval (5.2013.520.1) granted by 
Council on 27 May 2014 for Proposed Four Storey Office Building and Associated Car Parking at 
No. 304 (Lot: 6 D/P: 2411) Fitzgerald Street, Perth, in accordance with the plans included as 
Attachment 2, subject to the following conditions: 

1. All conditions and advice notes detailed on planning approval 5.2013.520.1 granted on 
27 May 2014 and included in Attachment 2 continue to apply to this approval, except as 
follows: 

a) Condition 5.1 of the planning approval is deleted and replaced with the following 
condition: 

“5.1 Landscape and Reticulation Plan  

A detailed landscape and reticulation plan for the development site and adjoining 
road verge is to be lodged with and approved by the City prior to commencement 
of the development. The plan shall be drawn to a scale of 1:100 and show the 
following: 

5.1.1 The location and type of existing and proposed trees and plants; 

5.1.3 The provision of additional deep soil zone within the road widening area of 
a minimum of 6 per cent of the site area to the satisfaction of the City; 

5.1.2 The provision of additional mature tree planting within the road widening 
area with a minimum canopy cover at maturity of 80 per cent of the road 
widening area shown on the approved plans to the satisfaction of the City; 
and 

5.1.4 Areas to be irrigated or reticulated. 

All works shown in the approved landscape and reticulation plan shall be 
undertaken in accordance with the approved plans to the City’s satisfaction, prior 
to occupancy or use of the development and maintained thereafter to the 
satisfaction of the City at the expense of the owners/occupiers;”; and 
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b) An additional Condition 5.9 is added as follows: 

“5.9 Environmentally Sustainable Design 

Prior to the commencement of development that the applicant demonstrate, to the 
satisfaction of the City, that the development is capable of achieving one of the 
environmental performance ratings in accordance with Clause 1.8 of the City’s 
Policy No. 7.1.1 – Built Form;”. 

 

PURPOSE OF REPORT: 

To consider an application for an extension of the term of approval for a proposed four storey office building 
and associated car parking at No.304 Fitzgerald Street, Perth. 

BACKGROUND: 

Landowner: Starclone Pty Ltd 

Applicant: Emco Building 

Date of Application: 5 May 2017 

Zoning: MRS:  Urban 
TPS1: Zone: Commercial 
TPS2: Zone: Commercial 

Built Form Area: Activity Corridor 

Existing Land Use: Vacant 

Proposed Use Class: Office – “P” 

Lot Area: 496.554m² 

Right of Way (ROW): South eastern side, sealed, 5.0m in width, City owned 

Heritage List: No 

 
The subject site lies between Fitzgerald Street and Cielo Lane which is a City owned right-of-way (ROW).  The 
site is located within the portion of Fitzgerald Street which lies between Vincent Street and Bulwer Street.  The 
site is zoned ‘Commercial’ and its location is shown at Attachment 1.  The area to the north east, south west 
and north west, on the opposite side of Fitzgerald Street, is also zoned ‘Commercial’.  The area to the rear of 
the subject lot and on the opposite side of Cielo Lane is zoned ‘Residential’ with an R-Code of ‘R50’.  Fitzgerald 
Street is classified as an Other Regional Road (ORR) under the Metropolitan Region Scheme (MRS) and is 
reserved as a Category 2 Road.  The subject lot is affected by the proposed future widening of the Fitzgerald 
Street Road Reserve. 
 
Council at its Ordinary Meeting held on 27 May 2014 granted approval for a four storey office building and 
associated car parking on the subject site.  One of the conditions of approval was that a cash-in-lieu 
contribution of $6400 be made for the car parking shortfall of 1.28 bay associated with the development.  The 
cash-in-lieu payment was received in full on 8 July 2014.  The previous approval, including the conditions and 
approved plans are included as Attachment 2. 
 
The above planning approval expired on 27 May 2016. The current application was lodged on 5 May 2017 and 
proposes to amend this approval by extending the term of the approval.  This application accords with the 
provisions of Clause 77 of the Planning and Development (Local Planning Scheme) Regulations 2015, which 
allows a previous planning approval to be amended to extend the timeframe within which the development 
must be substantially commenced. 
 
The City referred the application to the Department of Planning, Lands and Heritage in early June 2017 as the 
property abuts an Other Regional Road. A response was received from the Department on 30 June 2017. 
Following this the City undertook an initial assessment and additional information was requested from the 
applicant to justify departures from the deemed-to-comply requirements of the Local Planning Policy No 7.1.1 
– Built Form (Built Form Policy). Following receipt of additional information from the applicant, the application 
was advertised at the end of October 2017, details of which are provided below. 
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DETAILS: 

Summary Assessment 

The table below summarises the planning assessment of the proposal against the provisions of the City of 
Vincent Town Planning Scheme No. 1 (TPS1), the City’s Policy No. 7.7.1 – parking and Access and the Built 
Form Policy.  In each instance where the proposal requires the discretion of Council, the relevant planning 
element is discussed in the Detailed Assessment section following from this table. 
 

Planning Element 
Deemed-to-

Comply 

Discretion 
Previously 
Approved  

Discretion 
Required 

under Built 
Form Policy 

Street Setback    

Building Setbacks/Boundary Wall    

Building Height/Storeys    

Landscaping    

Parking & Access    

Bicycle Facilities    

Service Areas and External Fixtures    

Ground Floor Design    

Ground Floor Frontage    

Awnings, Verandahs and Colonnades    

Building Design    

Pedestrian Access    

Detailed Assessment 

The deemed-to-comply assessment of the elements that require the discretion of Council is as follows and is 
discussed further in the comment section below: 
 

Building Setbacks/Boundary Wall 

Deemed-to-Comply Standard Proposal 

Built Form Policy - Clause 2.2 
 
The third and fourth storeys are to be setback 3.0m to 
the north east and south west side boundaries. 

 
 
A minimum nil setback is proposed. 
 

Built Form Policy - Clause 2.7 
 
15% Deep Soil Zone 

 
 
4% Deep Soil Zone. 

CONSULTATION/ADVERTISING: 

Consultation on the proposal was undertaken for a period of 14 days in accordance with the Planning and 
Development (Local Planning Scheme) Regulations 2015, from 10 October 2017 until 23 October 2017.  A 
total of 63 letters were sent to owners and occupiers of properties within close proximity of the subject site 
(Attachment 1) in accordance with the City’s Policy No. 4.1.5 – Community Consultation.  The City wrote to 
the same owners and/or residents that were consulted when the original development application was initially 
advertised in April 2014. 
 
At the end of the consultation period only one submission, which neither supported nor objected to the 
proposal, was received.  The main points raised in the submission are summarised as follows: 
 

 Access to the rear car park of the adjoining lot shall be maintained at all times unless written permission 
is received from the landowner. 

 A full structural and conditional dilapidation report be conducted prior to any works commencing on the 
site.  The dilapidation report should be submitted to the owners of 300 Fitzgerald Street for comment and 
agreement. 

 Construction noise levels are to be monitored to ensure that they do not exceed the permitted noise levels. 
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The applicant has provided a justification for the proposal and a response to the submissions which are 
included as Attachments 3 and 4 respectively. 
 
A detailed summary of the submission and Administration’s response to each matter raised is included in 
Attachment 5. 
 
The application, given that Fitzgerald is classified as an Other Regional Road, was also referred to the 
Department of Planning, Lands and Heritage for comment.  The Department have noted that the awning of the 
proposed building is located within the future road widening reserve.  The awning may remain on the proviso 
that the landowner agrees to remove it upon the land being ceded for road widening.  The removal is to be at 
the expense of the owner. A condition to this effect is already included in the approval and it is recommended 
this be retained in any approval to extend the term of approval of this development. 

Design Advisory Committee (DAC): 

Referred to DAC: No 

LEGAL/POLICY: 

 Planning and Development Act 2005; 

 Planning and Development (Local Planning Schemes) Regulations 2015; 

 City of Vincent Town Planning Scheme No. 1; 

 State Planning Policy 3.1 – Residential Design Codes; 

 Policy No. 4.1.5 – Community Consultation; 

 Policy No. 7.1.1 – Built Form Policy; and 

 Policy No. 7.7.1 – Parking and Access. 
 
Clause 71(a)(i) of Schedule 2 of the Planning and Development (Local Planning Schemes) Regulations 2015 
provides that if development approval is granted, the development must be substantially commenced within 
the period of 2 years commencing on the date on which the determination is made if no period is specified in 
the approval. 
 
Clause 77(1)(a) of the Planning and Development (Local Planning Schemes) Regulations 2015 enables the 
term of a development approval to be amended so as to extend the period within which any development 
approved must be substantially commenced.  However, no guidance is provided as to how discretion can be 
exercised in this regard.  The State Administrative Tribunal (SAT) has published several decisions that relate 
to the extension of time and provide relevant considerations in the exercise of discretion in this application. 
Notably in the decision of Claymont Westcapital Pty Ltd and East Perth Redevelopment Authority WASAT 77 
– 2008, SAT identified three key considerations, namely: 
 

 whether the planning framework has changed substantially since the development approval was granted; 

 whether the development would likely receive approval now; and 

 whether the holder of the development approval has actively and relatively conscientiously pursued the 
implementation of the development approval. 

 
Each relevant matter is to be considered and balanced in the exercise of discretion. The applicant has 
addressed the above matters in their justification for the proposal, which is included as Attachment 3. 
 
The applicant will have the right to have Council’s decision reviewed by the State Administrative Tribunal 
(SAT) in accordance with Part 14 of the Planning and Development Act 2005. 

Delegation to Determine Applications: 

This matter is being referred to Council as the Council approved the previous application and the development 
is more than three storeys. 

RISK MANAGEMENT IMPLICATIONS: 

It is Administration’s view that there are minimal risks to Council and the City’s business function when Council 
exercises its discretionary power to determine a planning application. 
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STRATEGIC IMPLICATIONS: 

The City’s Strategic Plan 2013-2023 states: 
 
“Natural and Built Environment 
 
1.1 Improve and maintain the natural and built environment and infrastructure.” 

SUSTAINABILITY IMPLICATIONS: 

Nil. 

FINANCIAL/BUDGET IMPLICATIONS: 

Nil 

COMMENTS: 

Lot Boundary Setbacks 
 
The proposed development has a nil side boundary setback for all four storeys. These lot boundary setbacks 
are identical to those included in the previous approval, which met the deemed-to-comply standards set under 
the previous Hyde Park Precinct Policy No. 3.1.12 and Development Guidelines for Commercial and Mixed 
Use Developments Policy No 3.1.12, which was the applicable policy at the time. However, in January 2017, 
the Hyde Park Precinct Policy No. 3.1.12 was rescinded and the Built Form Policy became the applicable 
policy for the purposes of lot boundary setbacks. The Built Form Policy sets a deemed-to-comply side setback 
of nil for the first two storeys and three metres for the third and fourth storeys. Given this, the proposal has 
been assessed against the relevant design principles of the Built Form Policy. 
 
In order to satisfy the design principles of the Built Form Policy, the proposed development is required to 
incorporate design elements that reduce the impact of building bulk and maximise natural light access, natural 
ventilation and, internal and external privacy.  The applicant in their submission, which is included as 
Attachment 3, have provided justification for the side setback departure from the deemed-to-comply criteria 
by demonstrating the manner in which the design principles have been addressed through the building design. 
In summary the applicants have stated that the proposed development is consistent with the existing nil side 
setbacks of the non-residential adjoining lots at 300 and 308 Fitzgerald Street. 
 
The adjoining lots are not considered to be adversely impacted by the building bulk of the proposed 
development. The commercial developments on either side of the subject site both include three storey 
boundary walls which will screen the third and fourth storey boundary walls from the street and ensure there 
is no impact on the adjoining property. The front façade is characterised by a mix of materials such as an 
aluminium awning at ground level, perforated shade awnings on the second, third and fourth stories, aluminium 
framed windows and metal louvres. The rear (east) elevation contains shade awnings which reduces the visual 
impact of building bulk. The development contains skylights and a light well which allows for natural light access 
to the development. The proposed office development’s setbacks and landscaping are consistent with 
surrounding non-residential developments. The proposed rear (east) elevation, which adjoins Cielo Lane, 
contains window openings and visually permeable screens/gates (on the ground floor) which allows for passive 
surveillance of the rights of way. 
 
Given the above, it is considered that the proposal does meet the relevant design principles and the side 
boundary setbacks of the third and fourth floor are considered appropriate. 
 
Landscaping 
 
The approved development includes approximately 20 square metres or 4 percent of the site area as deep soil 
zone, which is well below the 15 percent set as a deemed-to-comply standard in the Built Form Policy. These 
deep soil zones are provided within the road widening area, given the development footprint covers the entire 
site area and no roof terrace or balconies are proposed. The future road reserve is likely to incorporate 
landscaping in the location of the deep soil zones proposed, and so these landscaped areas are considered 
appropriate. However, there is opportunity for the area of deep soil zone in the road widening area to be 
increased and more significantly, there is also opportunity for additional tree planting in this area which would 
deliver significant canopy coverage of both the front setback area and the road reserve.                         
 



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.6 Page 22 

In order to address the design principles of the Built Form Policy, it is recommended that the landscaping 
condition on the existing approval be amended as part of any extension to the term of this approval to require 
a minimum of 30 square metres of deep soil zone and 80 percent of the road widening area to be provided 
with canopy coverage. 
 
Environmentally Sustainable Design  
 
The previous planning approval has not addressed the environmentally sustainable design requirements of 
the Clause 1.8 of the Built Form Policy. As such it is recommended that a condition be included on any 
extension of time requiring the applicant to demonstrate that the development is capable of achieving one of 
the environmental performance ratings in accordance with Clause 1.8 of the Built Form Policy, prior to the 
proposed development being commenced. This will ensure that environmentally sustainable design is 
considered as part of the detailed building design of the development and that the intent of this element of the 
Built Form Policy is satisfied. 
 
Time Extension 
 
The applicants have demonstrated that the developer, as holder of the development approval, has actively 
and relatively conscientiously pursued the implementation of the development approval issued 27 May 2014.  
The applicants in their justification have raised the following points: 

 
 Payment of the cash-in-lieu contribution of $6,400, as required by Condition 6.3, was paid by the 

landowner on 8 July 2014. 

 An application for building permit received a Certificate of Design Compliance by a private building certifier 
on 10 November 2014 and building permit issued by the City on 3 February 2015. 

 Marketing of the proposed office development for expressions of interest has commenced via methods 
including advertising signage on-site and online website. Due to current economic conditions sale of the 
development has stagnated and construction has not been a viable option to pursue. 

 
The proponent remains committed to delivering the development and seeks an additional two years to progress 
the development. 
 
Although the previous Hyde Park Precinct Policy No. 3.1.12 and Development Guidelines for Commercial and 
Mixed Use Developments Policy No 3.1.12, which were applicable at the time the planning approval was 
issued, have been rescinded, the planning framework has not changed substantially. The site is still zoned 
Commercial and the changes in the provisions of the Built Form Policy relating to setbacks, environmentally 
sustainable design and landscaping can be appropriately addressed by the development or through conditions 
of approval. The development is considered to generally accord with the Built Form Policy, subject to conditions 
being imposed regarding landscaping, and as such the request for the extension of time is recommended for 
approval, subject to previous conditions and advice notes detailed on planning approval 5.2013.520.1. 
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5.7 LATE REPORT: NOS. 388-396 (LOTS: 64-65; D/P: 613) WILLIAM STREET, PERTH - PROPOSED 
AMENDMENT TO CONDITION OF APPROVAL: PROPOSED PERIODIC THEATRE AND 
ASSOCIATED ACTIVITIES ON EXISTING CAR PARK 

TRIM Ref: D17/158165 

Author:  Emily Andrews, Urban Planner  

Authoriser: John Corbellini, Director Development Services  

Ward: South 

Precinct: 13 – Beaufort 

Attachments: 1. Attachment 1 - Location and Consultation Map   
2. Attachment 2 - Previous Determination   
3. Attachment 3 - Summary of Submissions    

  

  

RECOMMENDATION: 

That Council in accordance with the provisions of the City of Vincent Town Planning Scheme No. 1 
and the Metropolitan Region Scheme, APPROVES the application to amend Condition 1 and extend 
the period within which the development must be substantially commenced for development 
approval 5.2015.482.1 granted on 8 December 2015for a Periodic Theatre and Associated Activities 
on Existing Car Park at Nos 388 and 396 (Lots: 64 & 65; D/P: 613) William Street, Perth, subject to 
the following condition: 

1. All conditions, requirements and advice notes detailed on the development approval 
5.2015.482.1 granted on 8 December 2015 continue to apply to this approval, with exception 
of Condition 1 which is amended to read as follows: 

“1. Approval period 

This approval is only valid until 30 April 2020, between the months of December to April 
inclusive, and does not allow continuation of the use beyond that date. Should the 
applicant wish to continue the use after this date, it will be necessary to re-apply and 
obtain approval from Council prior to continuation of the use.” 

 

PURPOSE OF REPORT: 

To consider an application to amend a time limited condition of the development approval for a change of use 
to theatre at Nos. 388 and 396 William Street, Perth. 

BACKGROUND: 

Landowner: Shing I – Chen 

Applicant: Strut and Fret Production House Pty Ltd 

Date of Application: 10 October 2017 

Zoning: MRS: Urban 
TPS1: Zone: Commercial 
TPS2: Zone: District Centre 

Built Form Area: Town Centre 

Existing Land Use: Car Park 

Proposed Use Class: Theatre 

Lot Area: 495m² 

Right of Way (ROW): None 

Heritage List: No 
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The subject site is located on the eastern side of William Street and on the corner of William and Monger 
Street. The location of the subject site is included as Attachment 1. The subject site abuts a vacant lot to the 
south and an Eating House to the east. The locality has been developed with a range of commercial uses 
including eating houses and shops. The subject site has previously been granted development approval for a 
private car park. 
 
The subject site and those immediately adjoining along William Street and Money Street are zoned 
Commercial. Properties fronting Monger Street are zoned Residential with a density coding of R80. The City’s 
Draft Local Planning Scheme No. 2 (LPS 2) contemplates a change in zoning to the immediate area to District 
Centre. 
 
At its Ordinary Council meeting on 8 December 2015, Council granted a conditional and time-limited 
development approval for the subject site to operate as a temporary Theatre use. A copy of this approval, 
including the approved development plans, is provided in Attachment 2. Condition 1 of the development 
approval set out that the approval was valid until 31 July 2017. The applicant has advised that no events were 
held/undertaken and a search of the City’s records also indicated that no other relevant approvals were 
obtained. As a result the approval was not acted upon and has lapsed. 
 
On 27 October 2017, the City received an application to amend a condition on the existing development 
approval. The application was assessed as a “Theatre” as it is considered to fall within this use under TPS 1. 
A “Theatre” land use is a permitted use within the Commercial zone. 
 
The Theatre is a temporary venue, with theatrical productions that range in styles and genres to appeal to 
children, families, seniors and theatre audiences. The development proposes to seat 630 persons inside the 
venue. The entrance to the site for patrons at the corner of William and Monger Streets, and portable amenities 
such as power generators, toilets, refrigeration, video camera surveillance and external site lighting are 
provided on site. 

DETAILS: 

The application seeks to amend the previous development approval issued by Council by extending the time 
within which the development must be substantially commenced and amending Condition 1 which relates to 
the time limited nature of the proposed theatre use. The current condition was valid to 31 July 2017 and did 
not allow for the continuation of the use beyond this date without further approval.  All remaining conditions as 
provided in Attachment 2 are not proposed to be amended as part of this application. 
 
The application proposes the temporary theatre use to be able to operate for three years from December 2017 
to April 2020, with events only taking place during the months of December through to April. The construction 
and dismantling of the structure associated with the use is proposed to occur within the specified timeframe. 
When the theatre use is not in operation, the subject site will revert back to the approved use of a “Private Car 
Park”. 
 
During each event period the site will be open daily with operational hours being determined by the event 
program. In accordance with Condition 4 of the approval issued by Council, the operating hours are restricted 
to: 
 

 Sunday to Thursday: 12noon – 10pm; and 

 Friday & Saturday: 12noon – midnight. 
 
As previously approved, the theatre and associated event space will utilise the entirety of the site and as such, 
no car parking is provided onsite. 

CONSULTATION/ADVERTISING: 

Community consultation on the proposal occurred for a period of 14 days, from 17 November 2017 to 30 
November 2017. The method of consultation involved 29 letters being mailed out to all owners and occupiers 
adjacent to the site, as shown in Attachment 1, in accordance with the City’s Policy No. 4.1.5 – Community 
Consultation. 
 
A total of one (1) submission was received, which was in objection. The comments raised related to noise 
issues from machinery and patrons leaving the site, increased traffic in the area and parking concerns. A 
summary of submissions received during the consultation period and Administration’s response to each is 
contained within Attachment 3. 
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Design Advisory Committee (DAC): 

Referred to DAC: Not applicable 

LEGAL/POLICY: 

 Planning and Development Act 2005; 

 Planning and Development (Local Planning Schemes) Regulations 2015; 

 City of Vincent Town Planning Scheme No. 1; 

 Policy No. 4.1.5 – Community Consultation; 

 Policy No. 7.5.7 – Licenced Premises; and 

 Policy No. 7.7.1 – Parking and Access. 
 
The application to amend the aforementioned condition of development approval is made in accordance with 
Clause 77(1) (a) and (b) of Schedule 2 of the Planning and Development (Local Planning Schemes) 
Regulations 2015, which enables an application to be made requesting a local government to amend the 
approval so as to extend the period in which any development approved must be substantially commenced 
and to amend or delete any condition to which a development approval is subject to. 
 
The applicant will have the right to have Council’s decision reviewed by the State Administrative Tribunal 
(SAT) in accordance with Part 14 of the Planning and Development Act 2005. 
 
Since the previous decision by Council in December 2015, the City’s Policy No. 7.7.1- Parking and Access 
has been amended (on 8 December 2015) and Policy No. 7.1.1- Built Form has been implemented.  However, 
the parking requirement for the subject site has not altered from the previous approval, with the number of 
bays required and relevant adjustment factors remaining relevant. 
 
Delegation to Determine Applications: 
 
This matter is being referred to Council as the application proposes to amend an application previously 
determined by Council. 

RISK MANAGEMENT IMPLICATIONS: 

It is Administration’s view that there are minimal risks to Council and the City’s business function when Council 
exercises its discretionary power to determine a planning application. 

STRATEGIC IMPLICATIONS: 

The City’s Strategic Plan 2013-2023 states: 
 
“Natural and Built Environment 
 
1.1 Improve and maintain the natural and built environment and infrastructure.” 
 
“Economic Development 
 
2.1  Progress economic development with adequate financial resources.” 

SUSTAINABILITY IMPLICATIONS: 

Nil. 

FINANCIAL/BUDGET IMPLICATIONS: 

Nil.  

COMMENTS: 

The proposed theatre is a unique activity that is considered to make a positive contribution to the area as it will 
entice a variety of visitors and add to the local economy. 
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The theatre is a temporary structure that is consistent with the Town Centre Provisions of the Built Form 
Policy in terms of building height and setbacks. Whist provisions of the Town Centre have not been applied 
to the subject application given the temporary nature of the structure, is considered to address the intent of 
the policy as it will readily stimulate what is currently an inactive space and draw activity to the area. 
 
The proposal is considered to be appropriately located within the William Street Town Centre. Given the 
seasonal use of the site as a theatre, a cash-in-lieu contribution for the car parking shortfall was not previously 
required. In order to mitigate the lack of onsite parking, a condition was imposed requiring all ticket sales to 
include free public transport and this aspect remains part of this application. 
 
Although Noise has been raised as a concern during the community consultation period, the use will be 
required to comply with the Environmental Protection (Noise) Regulations 1997. The proposed operation hours 
are consistent with the City’s Policy No. 7.5.7 – Licensed Premises within a ‘Commercial’ Zone. Given the 
theatre use, the majority of loud noise will be contained within the tent structure and will be subject to the 
submission of an acoustic report to the City, which is required by Condition 10.1 to be provided in conjunction 
with an Event Management Plan. 
 
As all of the conditions of the approval remain valid, the applicant will be required to demonstrate compliance 
with each condition, including providing the above mentioned Event Management Plan as well as a Waste 
Management Plan. These two plans will cover the attenuation and management of noise, the provision of 
sufficient site facilities, the management and collection of waste and the notification of surrounding neighbour 
prior to use of the site as a theatre. The existing approval also restricts the operating hours to 12:00pm to 
10:00pm Sunday to Thursday and 12:00pm to midnight Friday and Saturday.  It is considered that these 
conditions are capable of addressing the concerns raised during the consultation period. 
 
The proposed three year extension to the approved time is considered appropriate to allow the operator to 
action their approval. The management plan requirements and the short term nature of the use will enable its 
impact on the local community to be re-evaluated should the operator seek to operate beyond this period. 
 
Accordingly, it is recommended that the condition relating to the term of approval, issued by Council on 8 
December 2015, be amended to extend the approval to 30 April 2020 between the months of December to 
April only. 
 



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.7- Attachment 1 Page 81 

 
  



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.7- Attachment 1 Page 82 

 



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.7- Attachment 2 Page 83 

 

 
  



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.7- Attachment 2 Page 84 

 
  



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.7- Attachment 2 Page 85 



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.7- Attachment 2 Page 86 

 
  



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.7- Attachment 2 Page 87 

 
  



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.7- Attachment 2 Page 88 

 
  



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.7- Attachment 2 Page 89 

 
  



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.7- Attachment 2 Page 90 



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.7- Attachment 3 Page 91 

 
 



COUNCIL BRIEFING AGENDA 5 DECEMBER 2017 

Item 5.8 Page 92 

5.8 LATE ITEM: NOS. 452-460 (LOT: 1; D/P: 613) WILLIAM STREET, PERTH - PROPOSED 
AMENDMENT TO CONDITION OF PREVIOUS APPROVAL: CHANGE OF USE FROM SHOP TO 
TAVERN 

TRIM Ref: D17/166900 

Author:  Joslin Colli, Coordinator Planning Services  

Authoriser: John Corbellini, Director Development Services  

Ward: South 

Precinct: 13 – Beaufort 

Attachments: 1. Attachment 1- Location Map   
2. Attachment 2 - Previous Conditions of Approval    

  

  

RECOMMENDATION: 

That Council, in accordance with the provisions of the City of Vincent Town Planning Scheme No. 1 
and the Metropolitan Region Scheme, APPROVES the application to amend planning approval 
5.2017.212.1 granted 17 October 2017 for a change of use from Shop to ‘Tavern’ at Nos. 452-460 
(Lot: 1; D/P: 613) William Street, Perth subject to the following conditions: 

1. All conditions, requirements and advice notes detailed on development approval 5.2017.212.1 
granted 17 October 2017 continue to apply to this approval, with the exception of Conditions 
1.1 and 1.2 which are deleted and replaced as follows: 

1.1. A maximum of 50 customers shall be permitted at the premises at any given time. 

 

PURPOSE OF REPORT: 

To consider a request to amend a conditions 1.1 and 1.2 of development approval issued by Council at its 
meeting 17 October 2017. 

BACKGROUND: 

Landowner: A Yozzi & F A Yozzi 

Applicant: S J Winfield 

Date of Application: 16 June 2017 

Zoning: MRS: Urban, Other Regional Road Reservation 
TPS1: Zone: Commercial 
TPS2: Zone: District Centre 

Built Form Area: Town Centre 

Existing Land Use: Shop – “P” 

Proposed Use Class: Tavern – “SA” 

Lot Area: 531m² 

Right of Way (ROW): Not Applicable 

Heritage List: Management Category A, State Registered Place 

 
The subject site was granted development approval (subject to conditions) for a Change of Use from Shop to 
Tavern by Council at the Ordinary Meeting 17 October 2017. Council resolved to approve a Tavern which 
proposes to operate a small retail wine store and bar that is focused on natural and minimal intervention wine 
and showcases Western Australian produce. The applicant expects the retail component will account for 
70 percent of the sales with the dine-in/bar component equating for 30 percent of sales. The dine-in/bar 
component will offer meals and will incorporate an indoor area of 20 square metres and use 24 square metres 
of the area within the footpath reserve directly in front of the subject premises for alfresco seating. The indoor 
area will include a communal table and bar area. 
 
The application proposed a maximum number of persons on-site at any one time of 50 customers and 4 staff. 
The proposed maximum number of customers in the indoor area at any time with 22 customers and the 
maximum number of customers in the alfresco area at any time of 28 customers. 
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The previous approval issued by Council included the following conditions: 
 
“1. Use of Premises 

The use shall be limited to: 

1.1 A maximum of 22 customers shall be permitted within the indoor area at any given time; 

1.2 A maximum of 28 customers shall be permitted within the outdoor alfresco area at any given 
time;”. 

A full copy of the approval is provided in Attachment 2. 

On the 20 November 2017 the applicant contacted the City to query the process for amending conditions 1.1 
and 1.2 outlined above which limit the number of patrons permitted inside the proposed Tavern and within the 
alfresco area. 

The applicant seeks to amend the condition to remove the specification for a maximum number of patrons 
permitted indoors with the following modification proposed: 

“1. Use of Premises 

The use shall be limited to: 

1.1 A maximum of 50 customers shall be permitted within the indoor area at any given time; 

1.2 A maximum of 28 customers shall be permitted within the outdoor alfresco area at any given 
time;”. 

DETAILS: 

The application seeks to amend the previous development approval issued by Council modifying condition 1.1 
and 1.2 of the approval which limits the number of patrons permitted inside and within the proposed alfresco 
area. The current conditions permit a maximum of 50 patrons across the site with a maximum of 22 permitted 
indoor at any one time and a maximum of 28 permitted within the outdoor alfresco area. 
 
At the time of seeking development approval the applicant sought approval for a maximum of 50 patrons with 
a maximum of 22 proposed indoor and 28 proposed within the outdoor alfresco. These numbers were specified 
based on the advice received that the building would be classified as a Class 9B under the building code and 
this would require limitations on the patron numbers in the different area proposed to be used. Since obtaining 
development approval the applicant has engaged a private building surveyor who has advised that the use is 
capable of classification as a Class 6 which does not require patron numbers to be specified in areas proposed 
for use but rather just a maximum occupancy. 

CONSULTATION/ADVERTISING: 

The application has not been advertised as the proposed modification is not considered to alter the intent of 
the approval or increase the scale of development from that which was previously advertised and approved. 

Design Advisory Committee (DAC): 

Referred to DAC: No 

LEGAL/POLICY: 

 Planning and Development Act 2005; 

 Planning and Development (Local Planning Schemes) Regulations 2015; and 

 City of Vincent Town Planning Scheme No. 1. 
 

The application to delete the aforementioned condition of development approval is made in accordance with 
Clause 77(1)(b) of Schedule 2 of the Planning and Development (Local Planning Schemes) 
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Regulations 2015, which enables an application to be made requesting the local government to amend or 
delete any condition to which a development approval is subject to. 
 

The applicant will have the right to have Council’s decision reviewed by the State Administrative Tribunal 
(SAT) in accordance with Part 14 of the Planning and Development Act 2005. 

Delegation to Determine Applications: 

This matter is being referred to Council as the application proposes to amend a decision previously determined 
by Council. 

RISK MANAGEMENT IMPLICATIONS: 

It is Administration’s view that there are minimal risks to Council and the City’s business function when Council 
exercises its discretionary power to determine a planning application. 

STRATEGIC IMPLICATIONS: 

The City’s Strategic Plan 2013-2023 states: 
 
“Natural and Built Environment 
 
1.1 Improve and maintain the natural and built environment and infrastructure.” 

SUSTAINABILITY IMPLICATIONS: 

Nil. 

FINANCIAL/BUDGET IMPLICATIONS: 

Nil. 

COMMENTS: 

The application proposes to modify conditions of approval relating to the maximum number of patrons 
permitted indoors, where the current approval restricts the maximum number permitted indoors to 22 and a 
maximum of 28 permitted in the alfresco area with a total of 50 permitted across the site. Review of the Building 
Code requirements by the proponent indicates that the identified Building Classification and permit that will be 
sought will not require maximum patron numbers to be specified for the building. As such the applicant seeks 
to amend the condition so as to remove reference to a maximum of 22 permitted indoors and instead specify 
a total of 50 patrons permitted at the site and retain the condition specifying a maximum of 28 permitted within 
the alfresco. 
 

At the time of preparing the approval and conditions Administration limited the patron numbers based on the 
information provided in the application and on the advice that the Public Building requirements would require 
limitations on the maximum number of patrons permitted indoors. City staff have discussed the application and 
confirmed that the building classification would not impact the maximum number of patrons permitted based 
on the classification this use is likely to fall within. However, as the premises is proposed to be operated as a 
bar in addition to the retail component, this use is required to comply with the Health (Public Building) 
Regulations 1992, due to the premises only having one exit the premises would only be permitted to have a 
maximum of 50 persons inside at any one time. 
 

On the basis that the Public Building requirements will only permit a maximum of 50 patrons inside the 
premises at any one time the proposed amendment to the condition to remove the indoor limitation of 22 and 
instead amend the approval to specify a maximum of 50 patrons at any one time is acceptable. This is 
considered consistent with the Public Building requirements and is no greater than the number of patrons 
previously considered by Council for the premises. The proposal still seeks to limit the total number of patrons 
to 50 and retain the condition limiting patrons in the outdoor area however, the removal of the prescribed 
number of persons indoor will allow the applicant to provide increased capacity indoors during weather 
changes where outdoor seating is not appealing.  
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